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Abmaltaisi Maybce, ansi wiia laist jîidgsssent wsss sssbseqsseît to tise
j udgmnsst is tiis auise.

]îy tise atlidavits fiied on blihait of tise appîlication, it appeaired
tiat th isîtaîst of tihe lot issiles! to uise Jsiss. . uisstois tlisst tise
lseîr.sst,iaw (as it %iss sîsis liv Mr. Rusttani, buti tise leirslsip %vss
daîsies! by Isiaistiff) of tise lpateistee soid tisis lot to 31lr. Rusttais, ini
tihe vear 1822; tduit Mr. Rusttani sois! tise eust lia(if thtie lîsîi t0 tisa
sonof tise deteais nit, in 1834, tiîît Mr. lîsittan, ad tisue clitiiiig
,ier Iiisi, have beau ini possesý,sosi silIce about tisa yaar 1830 or
1831 ; tisît ils 1852, tise pisstiff coîîsîssed ais actions of ejectîîseîst

againet tise drtcisdant for tise east lusi , ansd -alsot ier actiono e ject-
rluent ssgaiusst Abrahsam Mayisee fosr tisa west isait, ta wiioii Ituttan
hli coisvayed ini IS-16; tiat tise piaisitiffobtainesi a verdict agaiist

slcKeuisa, bst tfsiled agaiist ýla3,bee; tstts îiaeiesetiii
proassred a verdict for )fayl)ee cotid hsave iseen givan ini tisis suit
agaiisst )IieKeiisu, i t iser a ls iset been sonte ssîsslrstandiag abott
it (tise defeisce teas tise Statsite of Limnitationss); tisat judgiiscit was
entered i gaiuist MeKenna on tise lotis Jste, 18'i3,isand a wvritot pos.
stession iessied, %ilion ts'ici tise seriff's rettîrn is enslorsed-' tinat
nso one eame to lisn te show his tise teaieîsests, or ta receive tise
possessison; " tisat, long lieforo tise aliass writ issquesi, Win. ,ioiston
andî tise sefensîsist disI ; tisat tise alias %vas delivered to the sisîriff
055 tise 2lst May, 1863, ans! re-exeeistcd ou tise Ist luine 1s)' tise cast
liait lieine sialivered ta tise agenît of tise sssrviviusg 1iaintilf, tise said
liait beiný, thoea in tise poese.ssiofi of WViliaisso, wlso cinsis titie

nser Sylvester' IMKeuiîs, tlinat tise ssirtviîîng plaintiff tlsraatens 10
pust tise writ in force agaîst Ibaybe: tisai Geo. S. Botsitoui ovsed

tihe cast liauif wies tisis action %%-ss srossislt, sitisoisgi tise sefessîaîst
W5ils possession; tisat Iloulton, iun 1837, conveved titis isaif to

11cKeniia, %wio niortga«as! tise saîsse, -md afterwarsls gave a sieed of
It to lamites Wiliismson, in 1858, tvio misrtgssges it to Johnîî Husghes -
ands tisat Itugies assigned tie mnortgagc to JJurand, wvio assigsied
tel Tru rley.

Tie titie scemed reaily to be, on thse p art of tise sietendant, as
foilows: Danie! Jolinston, assssîuîsg to be tisa ieir-at-iaw et tise
a .tentee, convcved ta Ittittan; ihittasi ta Patrick 3slclCenna, wviose
ieir-at-law tise siefendant was; Ille siefenssaîtt ta Robe'rt son; Rtobert-

lion t0 D. E Ilouiton; D. E. Boulsmn ta Ueo. S. Bositou -, Gao. S.
Bouitois ta Wns. 11cKenisa; Win. licKenna to Jasîses Wiiiiauisson,

,James W'iiliamson nsortgagýed ta Ilulisesq; Ilsigies assgned to
)usraisî; ansd Dssrand assigied tu Tur-Iey, whlo, ous tise application,

iciaissied as isortgagee.
It was aliagaed tisat tise reason tise î.issintiff sitatasi execestin; -Iis

%tçrit uf possessisa tuas, tisst ais actisons tossd ha brutiglitag ht
Mi, ands lie %tussll bue tssrised out of posss n tiseu saisle ct i-

dence uiiel defuatas is is tise -susit sisstt Mal Liec, aii liait Isae
case was jssrposell3 liobtîsussesi tili tise 1%itssesxes sssigist isot lia fortis-
cousing.

For tise lîlaintiffs, 'Mevers stated that; tise sut aignînst Mayn3bee
tva not takaus to triai liv tihe plisiis, but liv tus' defendaust; tisst
ýsylvester .14ceina and lis wife wara Isle prinscipal ;vtsss ipous
%lisose tastussoui as tal tise l itsot possessioni tise verdict was

reneusircd; ansd iiat tisis evidense' was tsllous tili tiîat MeKensîa
hsad always8 tolîl Meyers. lie aiso gave a fsull narrative of tisa pro.
cecdingss. Wiliiani Jolimnsî steore lie v.,. tise lisir-at.iaw ot tise
liatelîkte; tisat aifler losiii' tise suit agaeinit. Mt-bee, lie smadîe ssp lus

mind si01 to iiroccd for hice west liaif any fssrilicr; tisai, MaKcenna
nlsîsiesi for a ncw trial, bsst %vas refiel it; tisat lie isever was aware
of aîîy one heing on tise land! tilI 1837, ansd tisat tise evidausce to the
contrary was itnîse.

It appa).srcsi tisat Tusrley lias Iatcly comieneî proceediuss, un
Cisancary, und hadl perlpetiiatted tisa tastiiisossy gives oit tisa triosl la
Mla3bee,'sit, ussi w:ss abliît ta -et a %vrit fir uî''sinfroin

Chiauscry, %vlian, ais lie saisi, tise plaintiff liacl fosestaiis's ii.
ichasrds, Q. 0., showed catuse. lic argiies: 1. Tise cleati of one

aftie twa îîiaiîstiffs is; tis irrcguiaaitv, altsoig no suîggestion is
mnalle on tue roll of his lendit, ains ait>snîîghi lS nane is xliii ased
as if lia were living (Arcli. Pr. 1l Esin. 596; Qeisrke v. Thc 31ayor
of Grns'eseasl, 7 0. IB. 777; Cou. Stat. U. C. cap. 27, soc. 27) 2. Thînt
tiha cleati of a soie detcnsiant dors isot, in ejaceiseust. late tise pro-
cecciîigs; hecausa thse trit of p)osse.sios is against tise lanni, or to

llivcr poassessioni ut tise lanud, ratieîr titans agaiust tise siefensiast
personaliy ( ilises v. Jirrix, iL Itat. 8(b8; Con. Stat. V. C. cap.
27, sac 39). 3. Thst ut %v as tinot necess'sirv ta obitn tise leave ot
tise cousrt, or of a judgc, to isssue tise alias tvrit, altsaugis more tisas

six years lsad clapses! bince juitensent %vos eîstered. bs'caîîe an
origina:l Wvrit of exesiit ,out liad benî i %se itlisis Ilie Voar. and
retuisies usnd tiiesi (li(,i! v. Jeildon, :3 P. C!. itep. 1.12). 4.* 'iiit theo
plsiîittifs, hein,- eititlesi to îsssýsessi.on, land tisa power to toril out

aur ale in oss'$ion of Ille landl, althiîsngl a straiiger to the origi-
MIdfendanit, but in tiiis aise Mrs. 1wiIias5oi, %. ho wfls reisveci,

w5is ini possessioni siider Isarsoils dvriviiig tii le froin the' defendanit.
5. 'Finot altli<suais in the seharate suits wiîei tho piiiiit ifis brosiglit
agaîst thea deen-dant and Mssybee, the wiioic lot w'as ciaimeci front
ecdi defenssant, and altiiougi the piatiiitifi.ï recovcred against the
defendatît for the wviiole lot, tuera 1 iso r0 isic lin the judgnîent
lis Maiybee's action being agaiiist tih. plaintiff for tho wiilbol lot;
tlîat )Lay-bee neyer Nvas, in filet, in possession of the east hli, ansd
tîsere eau ba no estoppel ii ]is favor against tliis plaintiff ini

l)dcKanzna's suit, ta wvhich lie is a strasiger.
C. S. 1>altteos, in rep>iy, argisad: 1. The righit of a surviviulg

plaintif! tel go on in hls own limite and in tie naine of Il deceascd

co îu1,iintiff, nly exists uhlire the judgitent is joint and tise interest
of, the deceasad passes to the sîirvivor, %vliie)t is îlot necessariiy the
case liera; for the twvo plaisstitfs uia3 have been tenants ins cosomon,
in wiîich case the ri-lit of the deceasesi would îlot accrue to tise
stîrvivor, but wtild 1(evoive sîpos Ibis lier or deviseea; and duiat
sac. 3.1 of the Cui. Stat. U. C. cap. 27, iloes sot, apiiiY to tiiis case
nt ail, becaîice thîls ao-îîlaiiîtiff died betore this sectionl of the aet
was passed (D'il-IV. Canieron.lt 1- .C. Q. B. 4183; Ml., 1 trVC. Q.B.
175; 1&x v. C'ic.1 Stark, X. P. bi I ; anîd Tis(Il's P>r. Stiî ed. 1170;
Ml., Otit cc. 1119, 1121). 2. As to a sole defeiidant's dcatis aftcr
jsidgmnît in ejectisient, it does not seeni to bc dccisied tlîat it ii;
absolutely necsary tui revive the judignint, aitiiougli it is evan
lîcre rcomincniedl to be proper to do it. 3. Tiiat tlîis alias lias
been irreilanil' issned aifter the six N-ears; becasîse tise plabintiff,

iseve laîgapied ta get the possession linder )lis original writ,
as appears by tihe slieritr's return, msust bc consiciered to ]lave
abansioned it, lie caniiot now, to avoisi the necessity of a revivor,
cal! in aid titis effate procees (Dite il. .Is'yrnal v. 'fickel, 3 Blad. 773).

AioA3 Wzu.soN, J.-As to tise dcatii of une of the pî1aistiffs after
jisdgnuient and befure tihe issuiag uf tise alias n rit, it is laid dow n in
Tidd's Pr., «9tii ed. 1120, tliat -It is note secttled, tiiit whlen tiiere
are twn or mulre plaintiffs cor defeuidas in a pî'rsoil actiosn, and
one or miore uf tiain die witisin a vcar lfer jiidginent, execution îaay
bc liad fur or ag-ainst the survit ors %vitliout al scis're faciax, but tise
execîîtios tisouid lie tabien out in tise joint nasites of il tise 1 lantiffs
or defendasîts, istlti ise it %% 111 lot bu %N arrnssted Ls tihe jig n.
Aisd tubs stsstensesstof tise law is assnvssjpra y list v. Thse
Ma «,or of Grascs<ssd (7 C. B. 77".), aîsd il, C,opcr v. X.Ws-te (16
L J. Q. B. .161). Tise case aderredl to in Tidd is l'eu îer v. Bracc
sI Ld. Ray. 244>, w Isîi s trespass4 agsiinst fit c uersons, and!

judgment agaiusst ssii. Tihe fit e bring~ error; sansd pen<iin- tise pro-
c'es'dings in errur, (,aie of tisa fit e 1-piaintiffs ini error (lies, uirai

wiia tise jsainLiff ils tise oriinals suit sssed oit exs'csitons aigainst
ait .% e, and st was liel'd diat if tise ttrit is error lisd ieei ccrtiied
tu tise court tisat t isasi abates! li tihe cleati of one of tihe five. ini-
assiucli as it teas, mitl su cs-rtiiicsl, a aserdesof tise jsidgnent
beloiv, tise îslaintiff belov isiigit hsave sssed <sut isis excistion agaisit
tihe four Ib. ing, an.] tise fifllh, %%iso %vas deceasesi, wvtisoit lirst sîsig
otut a sci. fa. Tise argsuent is stated as fssiiows: - Wiere a îiaw
Iserson sisail ttke benctit tsy or becoie sisargea.si ta tise exectition
of a judgiiscnt, Whso wrts flot Party to tise jiid-zsieît, tisere a sca. fa.
ouiglt ta bc is.stid against his tol inake ii a party to tise jtsd-
mienit, or in tihe =e.'s of exacistors ands adisiistrsstors; but wliere
tise excesition of a jiidgieît is isot chisarseable or beisafscinl to a
isersois wtio tess net a party Io tihe judgint, tisere it is otiserwise
as tvitere tiserais ss suirvivursdlii." 1:, tisautsie case, ini 1 Sik. 3 19,
it is addesi, "'Tere is tio reason tviy icatis sisouid isake tihe couit-
dition oif ssirtvi'ors licIter tisan h)efore." And Biait, C. J., s.-ys tisat

Ila s'saus or fi. fa. hein,- iin tise p)eroiiait y, unigit survive, ansd
miglst bc sîses agisthei survit ors %vitsoit a sri,./fa.; otlserwise
if ais cleqit, for tisera tise lisir is to bce a contrîhstirv." In tise saine
case. bis 8 Mod. 338, it is saisi, Ilif two plisititta recover, ansd cite
(lie before exectitiosi. tisa sssr ivor ssay take it ouît %vitlsost a sci.fa.,
liecasise lie is psart y und îsrity tî tihe jsidgsinet ; anid if it sisou!d

hnpsis thiat tihe ds'-as liais ia reiessssil tise jisdgnseut, tisa defen-
dasît sîsay bri; ausdila qusrca, ansd bie relievcs."

lit iiesrs v. llsrriq. 7 'Mod. s. c., L.d. Ray. Si)', 'jusigment in
ejectinent, upon tihe ternis tisat tisera sisoîld lit lie exceution tilt a
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