
Ric»IIT 0F A LANDLORD TO REGAIN POSSESSION BY FoitcE.

courts that these statutes are special, subject-
ing the offender only to the penalties named
therein, and do flot affect the civil character
of the act. But two decisions-one of them
an extra-judicial Nisi Prius ruling, and the
other a miajority opinion-break the nearly
uniform current of authority, and treat the
lessor as a trespasser, and .hlable as such to
bis tenant at sufferance. Neither of themn
howcver-altbough they are the sole reliance
of the Arnerican courts that have held the
lessor to such a liability-sustain an action of
trespass qu. ci., but only of trespass for as-
sault, and both were shaken and finally over-
ruled by repeated decisions in the Courts of
Exehiequer, King's Bench, and Common Pleas.

For the doctrine seemns early to bave been
cstablishced that the removal of the tenant by
force, unless excessive, was not of itself the sub-
ject of a personal action, but depended on the
titie to the possession, and hence that liberum
teieiîenturn was a good plea to such a removal
as wcll as to trespass qu. ci. Thus in Taylor
v. CJoie, :3 T. R. 2921 in an action of trespass
qu. cie. with a count for expulsion, a plea of
justification of the entry under process was
hield a defence to both counts. The occupant
yielded witbout forcible resistance to the expul-
sion, but it was hcld gencrally that expulsion
was iere matter of aggravation to the trespass
to the land, and was answered with tbis by a
plea of title unlcss there vas undue force and
the plaintiff newv assigned for an assault. The
principle established by this case was, there-
lore, that a party regaining possession by title
rnighit assert that possession and expel the
occupant withi any proper amounit of force.
The sufficiency of title, as a justification, was
again declared in Ai-gent v. Durrant, 8 T. R.
403, where a lessor was beld flot liable for
entering and pqîlling down a wall, while the
tenant held over, and was carried still further
in Jiutc/ier v. Butcher, 7 B. & C. :399, where
a freeholder after entry was allowed to treat
the party wvho persisted in remaining as a
mnere wrong-doer. and to mani teps
qu. cl., against him. anantcps

W~hile these last two cascA sustain the right
hi expel after a penceable entry, they do not
dtiti !'liifl how uîuch force in entering could
be jqîstilieý Limer color of title, or whether a
violent emtrV, because crimninal, wvas civilly
ilegtal. Blit iii Tîlor v. CJoie, supra, the
lerîîciple tlýat a lglpossession can be acquir-
-cd by mii entry thotigh umade witb such forcc
as tii be crimniral und(lr the Statutes of Forcible
Entrv ind )E-tainer is very distinctly intimated
by Lord Kenyon, who says, IlIt is truc that
perso11s hîavinig a right arc not to assert that

~rigfit 1îY foi-ce ; if any violence is used it be-
coîines the subject of a criinial prosecution."
An;d iii Taunton v. Cosar. 7 T. R. 4,31, the
!-aie cMinent judgelistinguished between the
the penal consequences of a forcible entry and
its civil effect still more clearly, saying, "lHere
îa tenant froin year to year whose term ex-

pired..........nowv atteînpts to con-

vert the lawful entry of his landiord into Il
trespass. If an action of trespass had beefl
brought, it is clear the landiord could ha'VÔ
justified under a plea of liberurn tenementum7

If, indeed, the landiord bad entered witli 3
strong h-nd to dispossess the tenant by force,
he might have been indicted for a forcible efl
try, but there can be no doubt of bis r'ght tO
enter upon the land," &c. *In Turner v. 3fetf
mnott, 1 Bing. 158, the point was directîy decid-
cd. There the landiord, on the determinatiOfil
of a tenancy ait will, býroke into the house with
a crowbar, tenant being absent, but baving
leUt furniture in the bouse, and resumed pos-
session. It bad been settled long before thLt
such an entrv into a dwelling-bouse was pet
8e indictable.t Tbe tenant brougbt trespasE,
qu. ci. on the ground that the entry, being à
criminal art, was not a legal repossession, but
a trespass, and obtained a verdict. It w9.s
strenuously urged in its support, that a rigbt tO
regain possession by force would render the
action of ejectment superfluous, and that it was
absurd to hold an act legal for wbicb, anin
dictmnent lay. But the court at once set thO
verdict aside, saying, IlIt must be admitted
tbat [the landlord] bad a rigbt to take posses-
sion in some way. . . . If he bas used
force that is an offence in itself, but an offencii
auainéit the public, for wbicb if he bas donO
wrong he may be indicted.

It seemed well settled, therefore, that
legal possession might be regained by forCO
with no other risk than that of an indictment;
and no distinction was taken between force tO
the preinises and to the person of the tenant,
nor could any be mnade, as each is alike inic
table under the statute ; § and furtber,' tbît
wben the lessor bad repossessed himself; he
could expel the occupant with necessary force.
So stood the law when the case of HJillary V.
Gay arose at Nisi Prius. Tbe action was tres-
pass qu. ci.. with counits for expulsion, &c., and
the facts were that after the plaintiff 's tenancY
at will had expired, the landlord distrained an
then entered peaceably, and, wben in, remnoved
plaintiff's wife and goods without unnecessarl
force. The defendant pleaded the gencr' 1

issue, and relied on his title, citing, Turnerl-
ileymott, tû show bis rigbt to assert that titIO
by force; but Lord Lyndhurst, wlîo presidedi
distingnisbed that case on the ground thst
there the tenant was flot iii possession, adver'
cd also to the fact that here the tenancy bld
not determined, as the landlord by distrailh11%
had reaffirmed it, and, in a brief opinion, 53 idt
"The cond uct of the landlord cannot be j usUJ
fied. If he hiad a rigbt to the possession, "O
should have obtained that possession by l(eg 1
means."' This is the whole case. The land,
lord had no right after distraining to enter t
aIl, as by that art the tenancy was restOrcd'
(Taylor, Land, & T. sec. 485), and he was hiillo

'Rex v. J3othurst, 3 Burr. 1710, per 3Manstield, C. J
Wiliiot and Yates, JJ.

§ Rex v. BathLurst, supra; TVilli-d v. Warren, 17
257, 262.
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