
LIABILITY Or GltÀTVTrous BAm ErS.

of marshy greuind, and was burt. lu au action
against the defendant, chargiug hlmi w ith bav-
ing n egligentiy injured the plaintiffs herse, it
was proved that the defndant was skilled iu
the inanâgement of herses. Tfbe jury were
directed to say "wbether the nature of the
ground were such as te render it a malter of
cuipable negligence to ride the herse therc,
aud that, as the defendant was skiiIed lu the
meanagement of horses, he was bound to toto
as ranch care of the horse as if he had borrow cd
if." Tt was held that this direction was right,
asid that Ilu the case of a gratuitous bailee
when his profession or skill is sncb as to imply
the possession of competent skili, he is Hiable
for the negleet to use it," "la the saine way
as if he had been a borrower." Rolfe, B., aise
says, " 1 sec ne differencehbetwecn 1 negligence'1
and 'gross neglîgence;' il is the samie thing
with the addition of a vituporative epithet."
This judgment, in effeet, decides that payment

,prse dees net necessarily affect the liability
of a baiiee, as it places tLie llability of a ber-
roe r, which is the same as that of a paid
hailee, and of a gratuitous hailee upon the
sani, footing. This view of the ]aw bas been
appreved lu Gril v. The Cenerai Loen &c.
Compoy (14 W. R. b98),, aud lu Beale v.
The Seethi -Devon ÉI?iïay OomIpcty (12, W.
R. 1115). 'Iheso tbreo cases, besides ether
authorities, show that ail bailees, whether
paid or net, are liable for the want of reasen-
able este and for nothing elso. That, how-
,ever, which wouid ho reasenable care by oe
man is net necessariîy se hy another. Ail the
sur ounding cireumstances must ho ]eekcd at.
If a w stch is given te a watchmaker te ho re-
paired, he la heund te use such skili sud care
as an ordiuary watchmsker might be expected
te pessess. If a watch la given te ho repaired
te a person who knows nothing of wstchies, ho
w iii hc beund te use sncb care as may toasen-
ably be expectedl frem an tnskiiled persen.
Iu caeh ef these cases the hailee will ho liable
if ho is neg-ligeut, but that which weuld bo
negligent lu the skilled workman wou]d net
necessarily bc se ln the uuskilled man.

This liability would net ho niecessarily af-
feeted by paymcut. lu eaeb case ordinary
care must ho used, wbethor the hailc is paid
or net. Paymnt may, hew-ever, somoctimes
iudîvectly affect a bailee's liability. If a pet-
sou effers te do auy set, as, for instance, te
repâir a watch for roward, ho may, and lu
many cases certaiuly would, ho undcrstood te
holà himself eut as having cempetent skill te
repair wqtches. If ho eithor bas suchakili, or
has representedl that ho hias it, ho is liablo for
any niegleet of the ordiuary este of a skilled
workrnan. If, however, the payment was
mnade under cireumstauces wbictt did net
ainount te a reproseuitation of skill, the bailee
will oniy ho liable for negleet te use sncb
knowledge as ho lu fact pessossos. This la
the ouly rosi distinction between paid and un-
paid bailees. The payment may ho evideuce
of s representatien of skill. If it dees flot

ameount te this, it dees net affect the lia-
bihity.

As a malter of fset, paid bailees are usuaily
skiiled perseus, or have represeotcd them-
selves as sncb, w hile unpaid baileos are
generally unskidled. Ileuce thore la, perhaps,
ln the majority of cases, a differeace hetu cen
the liahility of paid aud unpaid bailees, but
this dilfereuce dees net depcud ou tho psy-
ment, but on ail tlie surrouudiug circum-
stances under whicb the bailmeut w'as made.
Au uuskilled w orkmnu is net ofteu paid for
work which requires skill, uuless hoe repi-eseuts
that ho bas skill, sud a skilled w orkmnau
Seldom Nwil w orl; w itllout pftymeut. l'hi
que.stion lu each case is what were the eircum-
stances from whicb the contrset is te ho im-
plied, sud paymeut ruiy ho a circumstanco
which sheuld ho consiered, but it c'iuuot
itself dirctlg affect the coutract. Al.though.
Ibis is clear, both as a matter of law sud of
cemm-on sense, text o-titers bave net yet cou-
sonted te consider the dicta of Ilolt, C.J., la
Ueggs v. Barnard as ovetruledi. Almost ail
text-books. whicb treat of bailmeuts, sud even
mauy Judgmeunts, stili recegnise, by their
language, the distinction betwveeu paid sud
unpaid bailees, aud betweeu niegligence sud
gross negligence. Cibli2 v. l3JUa(]7
W. R. P. C. 445), iately dccided by the
Judiciai Comniittee of the Privy Ceueiil,
afflords su example of the vitality of s legal
errer when once enshriioed lu a judgment;
sud the case is aise a specimen of the careless
sud sloveuly judgmnents whicli unfertuuately
are not lincororon lu our courts. The point
for docisien, was as te the liability of a banker
for the less of securities dleposited by s eus-
tomner. 'l'le question was a very simple eue,
aud the ouiy wonder iý, that il sheuid have
couime ore the Pi-ivv Council at aIl. Tt was
admuitted (although il la surptisiug that the
peint was given up) that the hanker w-a
gratuitous bsiieo. TJh~e evidence show cd that
ail reasouable sud ordiuary este had been em-
ployed te preserve the securities- wbicb hadl
been lest. It was held that the bauker was
net hiable. l'he authorities were clear lu the
defendaut's faveur, sud the whole decisien
might have been comprised w'ithiu the limita
of a very short judgment. The Court, how-
evor, uufortuuateiy teek the oppertuuity of
censideriug the liability of gratuitous bailees
generaliy, sud aise discussed the meaniug of
"egrosa negligeuce."'

The question for decision, as satted in the
judgmeut, is, wats thore " that degree of negli-
gonce which. rendors a gretuiteus bailec hiable
for a oas ? .. ....... ho negligerice wvhich
must be eatablished againat a 1gratuitous ballee
bas been ealiod 'groas neghigence.' Of course,
if inteuded as a defluition, the expression
&grosa negfligence' w holly faiis of its objeet.
But, as there la a practical, ditference betw cen.
the degree's of rieghigence for w hP'h differeut
classes of bailees are responsible, the terrus
may ho useftilly retaiued as descriptive of that
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