
administration granted to a person initerested in thie estate,
and tliose granted to a person not inlesc. efo)re lte
Judicaýturie Act a distinction was wve11 talsle to the(
efect thiat in an action brought by an adiniistrator it wvas
uecessary ýthat letters of administration mlust have 1een
grantod before action, but that in an a-t ion by' an oxucutor it
was sufilcient if probate were t.akeon outa any llme bofore Ilhe
trial The reasois, given for theg distincion im thiat the(
exectitor's titie was under the will, and probate was onlyv
neeessaIry for the purpose of I)roving his title, while, an ad-_
mi.nistrator had no tille exce(pt under the letters of adminis-
tration; and further that an adnxinistrator in an action at
Iaw was obligcd to make oyer of the letters of administra-
tion.

The distinction did not howeyer exist n equity. In the
early« case of Fell v. Iiutwidge, Barniardiston Chi. 329, d1eùidedý
in 1740, upon an objection being taiken that a mwidow, partyý
to the suit and claiminfg as administratrix of lier laIe buis-
band, had not taken.out lelters of adnis.t rat ion unitil after
suit. Lord I{rwcesaidl: '-It w'as very truce thiat this
would have beexi an exception in an action at law, but that it
waa not so to a b)ih rog in this, Court." In the report
of UIl samne case in 2 t.1,20, thle reason whyN the rulle is
otberwvise at law is stated to be bweause there the defendanit
miay crave oyer of the, letters of administration.

I lii llpreys v. lumphplre *ys, :3 P. Wnis. 319 (17:34),
where an only d oaughter hiad t-aken out letters of adiniistrai-
tion, after suit broughit, to the, estate of lier fathier, Lord
Chancellor Taihoýt, "n ot withiout somne wvarinth iiirspc
of the dly"ob)served " that the merc righit t' bave anl ac-
cêunt of thie persoxial estateý was in the plaintif>, Hllen, the
dauglhter, as she was bbce next of ki to ber ftbler, Coloniel
Lancashire; and il was sufflicient that she had now taken ont
letters of administration, wbieh, whlen grautcd, relatted to
the tinie of the deaith of the intestate, like the case whevrv
an ciecuitor before bis proving the will brings a bill, yet bis
sùbsequient proving the will iakes sueb b)il al good] onie,
though the probate be ater the filing the(reof." This case,
it wlÎl be ob)served, was decided six years b)efore Fell v. Luit-
widge.

These cases, with ininy others, are referred to in the
Judgmeunt of Blake, V.C.in Ediinbuirgbi Life Ase~co, v.
Allen, 19) Gr. 593,

In Trice v. Mffbinison, 16) 0. E. 4:33, il washedbBod
C., tlhat sinoe the Judicature Act the former ruilv in equIiîyt


