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COUJRT OF OVER AM)i) TERMINER, IIELD Ar NiA(WARA.

Iyrow,, th, iviaqera ('h roic/le ad .ý1 d tiser, Vdf«l,
Av(us/ 22,18"d?.

"MR. FoREFIAN AND G ENTLEMEN,

Tf I-IECommission under which you arp, now sebd
hs been issued in consequence of the invasion of the

district by a number of armed men, whose lawless acts, in
defiance of the autbority, botb civil and military, with
their capture, are occurrences of so recent and notorious
a character that it is unnecessary for me to enlarge upon
them.

Your enquiies wilI not, however, be restricted to the
outrages to which 1 have adverted, for the jurisdictian ofthe court extends to ail offences comritted wjthin the
district. The gaol will, therefore, be delivered of al
Prisoners who may ab present he detained in it upon any
crimainal charge of an ordinary nature, as well as those for
the offences growing out of this invasion.

1 observe from the sherif 's calendar that the affences
Oth,ýr than treason are limited to two or three cases of
larceny and assault. Your long experience as grand
ilirors renders any reniarka upon these ofliènces unneces-
sary. As regards the persons captured upon the occasion
referred to, you wil enquire whether they resorted to
arins for the purpose of subverting the Oovernment or
bringing about any change in aur politîcal institutions, or
for effecting any object of a general and public nature by
force wlîjch wauld contitute the crime of treason; or
whether their abject was purely o? a private nature, such
as enriching themgelvea by the plunder of the Queen's
subjects. or for the purpose of gratifying their malice
against individuals; in which latter case their offences
would not amount ta treason, but they would be subject
ta Punishmient for such felonios as they msy be found to
have committed.

.IHigh treason bas of late been sa frequently and so
nnnutely explained that I do not think it necessary to
occupy your time in stating the principles which apply to
this branch of our law.

The using armed force or assembling in arma for the
Public purpases whicb 1. have before mentianed would
eofltitilte an act of treason o? the plainest description, as
it WOUld amount to a direct Ievying of war against Her
Majesty, and whenever thîs is proved ta your reasonable
satisfaction by the testimony of two witnesses to any
Oert act charged, or by the testimony of one witness to
aile avert act and another witness to another of the same
nature, it will become your duty to put the offender upon
his trial by fanding a bill of indictmaent against him.
Another Spýecies of treasan is adhering ta the Queen's
enenhies, and if it shall be proven ta yau that any number
of foreigners, owing no allegiance to aur sovereign, have
invaded this province in a hostile manner, being by sucb
ca-eneiniiesi of the Queen, altbough war have not been
(leclared or sanctianed by their goverfiment, and that any
Hubject of H'er Majesty was joined with them in such
hoRtility, or aided tbem in any manner by furnisbing
armas, provisions or information, be would be guilty of
treason under that branch of the law. Such acts of adher-
ence ta rebels could flot be treason in adhering to the
Q ueen's enemies, for tbey do flot corne under the definition
of Public enemies ; but tbey would be clear acts of treason
fin levying war, because in treason, as in misdemeanor,
there are no accesories-all are principals-and ta incur
th" guilt of treason it is nat necessary actually ta bear
amis, but any active concurrence in the design, or even
Ussent and countenance afforded, is sufficient. The differ-
"nt cases which may be brought under yaur conideratian
0nay he affected by the political characters af the persansc harged. Yau are, of course, aware that natural bornuhjects awe perpetual allegiance ta the Crown, under al]
circumstances. Acts of hastility such as 1 have described,
comImitted by them, will therefare unquestianably subject
theni ta the charge of treason. Soaiala a foreigner resid-
ing in this province, under the protection of aur Iaw, on
remnoving froma it after such residence, leaving bis family
"'nd effets here, and again returning ta it in bostility, or
carmmttîng such acts as in a natural born subject would
render him liable ta punishment for treasan, would incur
the like penalties; for when protection is afforded, allegi-
ance is due. In the former case it is denaminated natural
allegiance ; in the latter, local. If, however, among these
lawless invaders there were any truly foreigners, awing
t, th,ý Crow'n of Great Britain fia allegiance either from
hirth or residence, their entry into the province being
'wholly in hastility, for the purpose of subverting tbe Gov-
rfimnt tough in a time aof peace between their country

and Our, they could nat be guilty of treasan. But it
must flot be supposed that they could thus act with impu-
fity On account of this legal distinction. According ta
the acknawledged principles of the laws of nations they
are liable ta be treated as public robbers and ta be suai-
rnarily dealt with by the îaw martial-as enemies, or sub-
-lata by birth, or fareigners owing a local allegiance,
adberîng ta them, are hiable ta be tried for treasan. That
excellent and learned juriat, Sir Matthew Hale, in bis
" Pleafi of the Crown," says, "lSuppose we that the King
Of England and the King of France bo in league, and no
breacb themeof between the two kinga, yet if a subject
barn of the King of France (war) upon the King of Eng-
landi, a subject of -the King of England adhering ta hini

is (a traitor) within this iaw, and yet the Frencliman who
made this law is ni)t a traitb'r, but an onemy by martial
l'aw, if taken. Sa that an enemy extends further than a
king or state in en(mity); namely, an alicn caming into
England in onmity." Moreover, in the extraordinary
circumatances in wbich this province had been 1 laced by
the hostile conduct of American citizens ari the. frontier of
this district, the Legislature at jts last session thought
proper ta afford additional protection ta the lives and
properties of its inhabitants by an express enactmient
intended ta meet the exigencies of the case.

By this stattute you will observe that if any subJect of
a foreign State at peace with Great Britain, baving jaincd
himiself ta any subjecta o? Rer Majesty, bing trsitorously
in arma, saal so continue withîin this Province, or saal
commit any act of hostility therein, thon such persans
may bo braught ta trial before a Militia General Court
Martial, and on conviction sentonced ta death or sucb
other punishment as the Court may awamd, or may be
prosecuted and tried for felony before any Court o? Oyer
and Terminer or General Jail Delivery, and upon con vic-
tion shahl suifer death, as in cases of felony. At the timie
this statute was passed, a portion o? this district had been
actually taken possession of hy an army af Ainerican citi-
zens in conjunation with traitais wlia had fled fraie this
Province. They were inviting others to.join thoir ranka
by publicly ofering the lands o? thia country ta the adher-
enta ; and it was thaught necessary ta doer these foreiga
outlaws from pursuing their inîquitous course by holding
out ta thîem in the event a? their capture tbe prospect o?
capital punishment, nat indeed by a pî'aceeding as suru-
inary as tbey were almeady hiable ta, but by a process more
certain ta be resorted ta, bocause lesa violent in appear-
ance. By the samo statute the subjents of Rer MaJesty,
guilty o? .oining with foreigners in these acts a? hostility,
are also subjected ta a trial by a Military Court Martial
but whon this power o? suminary punishment is not
resorted ta againat them, tbey may be prosecuted in the
manner in which they woro always hiable ta be praceeded
agaînat, before the ardinary tribunal, for the crime o?
bigh treason, wbicb is their offence.

[f therefore it shaîl appear that thore was that asso-
ciation o? foreigners and subjecta in these acta o? hastility
which is clearly necessary ta bring the case urîder the late
statute, then theh course against those foreig-ners will be
plain. If it wero otherwisc, and if the invasion had been
made by foreigners anly, then the statute wouhd îuot apply,
and it would become necessary for the public prosecutar,
acting under bis sonse o? duty and under the instruction
o? the Executive Government, ta take sncb course as the
circumatancea îigbt appear ta warrant ; and if tbrough
the intervention o? the public prosecutor, or by any other
proceeding, a case o? this description should bo brougbt
before tbe court for trial, it would thon become muy duty
ta giesc ieto ateJury empaneiled ta try the

case as the law and facta mnight requiro.
I was latehy called on ta preaide at a court in the

Western District, where certain prisonors, the subjocta of
a foreign country, were in military cnstody (nat in the
gaol or civil custody), baving heen taken in arma, engaged
in a hostile invasion of aur territory. From the course
takon by the public prosecutar on that occasion, .1 infer
that they wero nat lhable ta be proceeded againat under
tho recont statute, by reasan o? ha beîng incapable o? proof
that they bad joined them8eîvos ta any aubjecta a? Rer
Majesty traitorousiy in armas in this Province, and nat
being hiable under that statute, nor subject ta be tried for
treason, it appoars ta bave been tbougbt at leaat question-
ablo with the Gavernment, wbether they were the propor
objects o? municipal juimidiction upon any other charge,
and wbotbor it would be prudent ta transfer tbem fromi
the military custody in which they were secureiy detained,
awaiting the pleasure ofLier Majetys Governmont, as
enemica or public robbers taken in tbe act o? unauthor-
ized boatility againat ber Crown. I forbear bore entering
into tbe considerationa o? tho inmportant legal questions
which might arise upan a trial o? these prisaners upon a
charge af murdor or other felony. Thia will of necessity
be done when any such question may corne judicialv
before myself, or any o? my brother judges. I amn only
deairous o? taking this public occasion of aflording a short
explanation upon these points, nameiy, that it nover was
or could be foir a moment doubted that the subject of a
fareign country, caming in time o? peace ta this country ta
commit murder, tbeft, or any other crime, would he
accountable for such aifence to aur laws, preciaeîy a4 an
inhabitant o? this Province would, and sa would any num-
ber o? such persans acting in the perpetratian o? such
crime and having that abject and fia other ini view. It
bas flot been uncommon ta see the citizens of the United
States brought ta trial and punished in this Province for
affencea committed under sucli circumstances. Any dis-
criminating mind will at once perceive that the facta o?
the case ta whicb I allude were esontialiy different from
these. Wben tbe case shail came under judicial examina-
tion, it being a purely egal question, the judges must
decide it as tbey do other questions, without regard ta any
considerations except auch as the law itsel? raises, and
wbalhy uninflnenced by the feelings whicb are entertained
by an excited community. I wish, in the next place, ta
be understood, that moat oertainly not in tbe breast o! the
court, nom, so far as I can be allowed ta judge, of the Gov-
erament or the public prosecutar on that occasion, was
the course taken witb respect ta those prisoners in the
slightest. degrec influenced by a motive ofarbearance
towardsi theni. They continue as th6y have been from

the timie a? their capture, at theo mercy o? the Crawn;
but the utmast abboî'rence of their outrageons conduct
could neither have justified the Government nom author-
ized the court ta set aside legal considerationa, by which
alone it is reasoiiablo ta suppose the course a? the Gavera-
ment, whether in itacîf right or wrong, was solely actil-
ated. And I beg it ta be distinctly understood that what-
ever were the reasons wbich guided the discretion of the
Government, their instructio ns wero confined ta the pro-
per law officer of the Crawn, wbo is subject ta contrai.
Wben the course wbicb he intended to pursue was
announced the public knew aIl tbat was known ta me, as
presiding judge, and the Crown ofl3cer acted under a sense
of bis reaponsibility ta the Executive, and a? the duties o!
bis officiai station. The Grand Jury weî'e no otherwiso
v-ntrolled in the exorcise of' their functians. 1 say thia
that it may net be imagined that anything in the nature o!
an order or direction ta the court emanated from the Govern-
mont. There was no communication wbatever froin the
Goveramont ta me upon tbo subýject. Mv officiai conne-
tion witb the administration of justice has net been long ;
but I have for mort than fivo and twenty yoars been
engaged in the practice a? the profession, and 1 amn con-
vinced that I sbouhd ho safe in asacrting that an no occa-
sion could it ho said with trth that the Executive C'ov-
crament af this Province ever attemptcd aucb an interfer-
ence witb the administration a? justice. The principies
which regulate this moat important department of the
public service are too welh settled and undcrstood ta admit
o? this, and if freim an iaadvertence wbich could net hap-
pen wben there bas been the hcast oxpericace in the duty
o? Govornment, sucb a course sbauld ho adoptod, there is
perhaps no occasion in wbich a jndge could hba es per-
phoxed in tho diacharge of bis office than in bis decided
and open disegard o? sncb intorferenco. I cannot, bow-
over, make oven thia remark witbout repeatîng that such
a surmise in the instance alludcd ta bas beon utterly with-
aut foundatian. As on ordînary occasions, you will daubt'
Icas feel it your duty ta inspect the gaol and make auch
representaians regarding it or any othor subject brougbt
under yaum cansideration, as circumatancea may warrant,
and in the discharge o! the arduans duties ta which you
wiil noýw ho calied upon ta fulil, the court will ho ready
at ahi tumes ta afford its counsel to aid you in your delib-
erations. "

A remark made by my kind and leamncd friend, D. B.
[{ead, Q.C., author a! Il The Lives o? the Judges o? Upper
Canada and Ontario fram 1791 ta the Preseat " (1888>, ta
the ofect that the I"Romains " a? Judge Joncs wore fewem
than o? any other mem ber o? the Bar leads nme ta think that
the abave "lcharge " wilh ho valued by the hato .iudge's
descendants and frienda, and ho valuable tealal who tbink
upon the laws under which tbey are governed. To my
awn mind, the charge cantains a very clear statemeat o!
wbat constitutea trep-son, and in that particular ahane
deservea careful read;ng. Treason ta the Orown means
mare than treason ta a monarcb or a Govonmet; it
means troason ta the country which is govemned, treasaîî
ta the sovoreign people, and in Bo much as this is under-
stood, insomucb is the safeguard o? the people's welfare
strengthened ; and thereforo it becomes aIl gaad citizena
ta inorm themacîves o! the details included ini those gen-
eral principles which govern national well-being.

1It will 1)0 observed that the latter part o? Judge Jones'
charge deals with certain rumours o? undue influence upon
the judiciary brought ta hear by the Gavernment. The
occasion o? sucb rumeurs I am not able ta atato, but it is
wortby o? remark that the icamned gentleman was not aahy
sensitive ta any attack an the digaîty o! the ermine, but
sensible tbat the people, as represonted by the Gr'and Jury,
ongbt ta know the trutb ; ho is, therefome, 'prompt in
defence o? the bonour a? the jndiciary, and asserta its
spothessneas in terms wbicb, at the sainie tume, are a defeace
o? the Government from attacks a? a kind more calculated
than any other ta aap its autbomity, and themeforo its reason
a? being.i may also quote bore witb propriety seine remarks in a
recent Orillia Packet, taken froni the Newmarket Bra, with
regard ta Grand Juries, wbicb thraw ight upon the dmr-
cumatance o! Judge J ones' inclusion o? the matter of these
defamnatory rumeurs in bis charge. The Hon. Senator
Gowan, who Ilbasi made a pofound study ai' the existing
jury syatem," says, while condemning tbe continuance o?
the Grand Jury as a uselesa expense ta the country under
present conditions: Il At ane time Grand Juries served an
excellent purposo as a safh-g"u ird to the liberty of the
people against tbe tyranny ai d oppression o? state-craft,
and were also necesay, ini the absence a? police, in bring-
ing offenders ta justice ; but, as Mr. Justice Gwyane
observes, these reasons are now o? too mnediýteval a çharac-
tor ta Iustify receiving consideration, as they no longer
exiat. No perils can nawadays arise from the inter-
fereace o? the Crown in the administration o? justice.". ,.

The falawing sligbt sketch a? J udge -Tornes, for whicb
permission bas been courteouslv given by the author o!
"lThe Livea o? the Judges," w ill be o! intereat ta the
genemal réader:-

"lThe !amily o? Jones is a very largeoane in Upper
Canada," observes Mr. Read, prabably witb as atrong a
hint o! that dry humour whicb distinguishes him as witb
the intention a? stating what is glso an undoubted faot.
IlThe particular branch o! this large famihy, ta which the
Honourable Jonas Jones (the suhject o? this sketch)
belonged, is not buried in abscurity. . . . In the early days
o? the Province, wben ità principal inhabitants were
United Empire Loyaliats, the Joneses in the counity of
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