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aggravated his injuv&s to an extent that -%vil1 account for the nuischief
cornplained of, hie cannot recover damages froin the mnedical man, having
regard to the general Iaw of contributory negligence. The burthen of
proof to shew contributory negligence, is, of course> on the defendant in
an action for malpractice.

The failure on the part of a niedical nman to give a patient proper
instructions as to the care and use of an injured limb is negligence for
which the medical muan is liable for injury resulting therefrom.

These are the principal propoiitions of lawv involved in the considera-
tion of the present, case.

In addition to, the cases cited above, 1 refer to Siater v. Baker, 1767,
L) Wilson, 359 ; Carpenter v. -Blake, 60 Barbour, 488; saine casýe, .50 N.Y.
696; Beven, Negligence 42nd Ed. page 1390) et .se q.; Smith on Negligence,
Blackstone ed.*- 195 et seq;- American & English Encyc. cf law, lst ed.,
vol. 14, Page 76 et se q.; Bouvier Lawv Dictionary, sub tit. Physician.

Actions of this kind were, as a matter of course, fornierly tried, both
hiere and in Eng1aud, by a jury; and it, was the almost inevitable result
that Juaries, perhaps innocently and unconsciously, Iooked more favourably
upon the case presented by the patient than on that presented by the
physician or surgeon. To remedy this condition of affairs, and not to
leave doctors entirely at the niercy cçf j unes, the courts in this country
ealy becaule astute to lay down limitations and restrictions on the
actions of tlic Twelve; or, rather as to what niatters oughit to be left to
them to deal with. For exanîple, in 1869 the Court of Queen's Bench
he]d iii Jackson v. Hyde, 28 U.C.R. 294, that in an action against, a
surgeon for negligent maipractice, where the evidence is as consistent
with the absence as %vith the existence of negligrence, the case should not
lie left to the jury.

In Fields v. Rutherford, 1878, 29 C.P. 113> aithougli there was
proiessional evidence that a different course of treatment rAighl-t pre-
ferabi) have beenl pursued, but tie weighlt of evidence showed that the
course of' treatuit pursued by the defendent 'vas such as would have
been adopted by medical men of competLent skill and good standing in
the profession;- it, was held that there was no evidence of negligence to
be submitted to the jury, and a non-suit wua entered. These cases wvere
followed in McQuay v. Eastwood, 1886, 12 O.R. 4,02. The ratio decidIÀ-1.di
of these cases ivas, that a medicai nian ought not to be placed in peril
with a jury where their decision would involve the consideration of
difficuit, questions in the region of scientific enquiry.

The next step in the practize wvas the suggestion by the courts that,
this class of cu-es ouglit more properly to be tried by a judgc without a
Jury. This %vos the corollary or natural logical sequence of the cases
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