
November, 1877.] CANADA LA W JOURNAL. [VoL. X111., N. B.-427

Chan. Chiam.] 1ioWE V. WERT. [Chan. Cjham.

the second niortg-agee was net entitled to notice that
this poinrt would be considered in scttling the report.

.Ueld, Aiso, that uruder the above circtimsitances the
widow i8 entitled te dower, as agaiiist the second

mortgagee iu this counitry, theugh ibis 15 flot se ins
Eîiglaad.

[October 17.-Ma. TAYLOR.]

Tbis was an application for leave to appeuui

froni a report of the -Master at Belleville atter

thre tirne Iiriiited, tinîder tire foliowing cirelrisi.

atances:

A firast bnortgagIlee filed a bll for sale of the

mortgazed prenuises, after the deatîr of tire

mortg1ag-or. Tire iiror-tgrgor afterwards mort-

gag-eti tie erquity of redemptioli, and subse-

quently lied. His wife joined iii th(, fiî'st

mortgagr., for tire purpose of harting lier

dower, lunt trot iii the second. A warranrt

has'ing been taken out, nfter the sale, for

the puirpose.of taking s;ubsequent accouistS,

the Master in înaking bis reiport tirereon,

found the widow entitled to dower as agaiirat

tbe second mortgagee. From tbis findi!ig

thse seconrd mortgagee asked for leurvei to ap-

peal. Tire miotion was usot nsade uuitil nmore

tban six issoîtirs after tire date of tise report.

2'horite iii support of the applicration. Tbe

Master badl no power to sîrtertain tire dlam. Lt

sbould have been raised un the firat accounit.

There was no accourît of rentsansd profits.

Darsosî v. Banrk of Whlrtehacen, 37 L T. N. S.

64, is exînressiy is point. No olie car i Ie pre-

jadiced by tire deiay.

Heyles cosntr'a. TIse deiay i3 nrteasojiable

aud liras niot becîr exîriaiiied. Tl'iere is no grouud

for applying. Tie case citeti is not in point.

There is iro equitabie dower iii Enrgirrnui, wvhie

the law is otîreruvise liere.

The riatter uvas argned before tire MAsTERS,

sitting as ilEFi'REE jro feMn.

i ref'use tic appîlcation. Tire deliy is great,

and is not accounted foi'. li sonre cases heave

bas heen given everu ,rftier gucat deiay, bot in .rll

sucii cap surne exc. use loi' tire deiay lias lueeîu

given. H-Ire, tivo dairys aftel' the report was

filel, the solicitor knew of' tire reprort aurd its

contenits, anrd staued in a letter to tbe defeurd-

aust's solicitor iris inîtentioni of appnlyirg, yet lic

took no steps to do so, for at ail evr'nts Six

mon tbs.
I (Io uot tlîin, tlie Master 's svroig is re-

portiug as lue liras done. It is not bey ond iris

jurisdictin. He bias ouriy i'eported totire Court

a s1 recial circuurîstaurce whlieii tnder G. 0. 220,

heclsad tue riglt to do. Ile liras not takeus aîîy

accoinît of tie reiounit dire tire %vidow, hoe bas

aiuîrpiy reported as a fact tirat lier dlaim to

dower coures in between the dlaimi of tire plain.

tiff and that of the subsequent incuînbrancer.
Tire arnount to which the wvidow înay beentitled

bas yet to be ascertained and thcn any question

as to her past receijît of renta cali be gone into.

At the tiiîue the Master made his report, the

wviow iva,. sîmier the.anthorities, clearlV en-

titled to dower. Tliat sie is iotn11W eltitled. to

(lower ean lie argnieu oniy oui the aatbority of

Dawsorr v. ]Juiik of Whitchavrr, ô7 L. T. N. S.

64. 1 bave î'ead that case carefuily, and I do

nuit think it is an authority iu this country.

The reasoîiurg by wbici the Court of Appeal

camne to the conclusion tliat the widow was not

entitled to douwer was, tbat the ivife baving

with the lrusand joiued iii a mortgage of thre

legal estate witir a powver of redemption shp as-

sented to bier husband's estate being couv'erted

frons a legal into an equitable estate.; baving

doue so, as thre Master of tbe Roils says, -she

knew or musut ire taken to bave known that one

of t]re incidents to thre legal estate, thre inchoate

rigbt to dower, did not attacir to ail equitable

estate. Sbe extinguisbied bier dower at law, and

that extinguisbunent at law operated as an ex-

tinguishrneut in eqruity, beeguse tise dower did

flot exist iu equity ait ail." Agaîin be says,

"Itbe le-,a1 riglit to dower was extinguisbed,and

tbe riglit to dower not beiug au incident to an

equitable estate cannot exist for any parpose

that cair be recoguized iii tbis Court." L J.

C'otton took exactiy tire saisne grouid, tbough

bie alaiited tlhat svben dlealing with. -roperty

wbicli a court of eqfity recogiiizes aiid as-

sista a party in securiiig, as a mere equity, the

geîîerai p.roposition is true thiat wbiere a wife

mortgages lier property, sire is considered as

partiîig wisli that soleiv for tire purpose of the

mnortgage ai (ii)t furtier orotlieruvise. This was

tire view t.ikeir by V.C. Mýowat in1 Forrest Y.

Laycock, 18 Gir. 611, and bias ever since been in

thua conitry couisidered as tie correct onre. In

atiotirer r'espect Dsrcsore v. -Ber'Jc of 1Wltieecvers

riat' be lGiîu'l. Tire iortgage deed con-

tîied a îuower or truist to sell. Tîrat power wus

execi rsed ii, tihe liife-tirne of thre brisbairi aud tise

estate n'as coiîveî ted iinto ltei'3oîralty, tics wife

aseu irrliereto by b'iur'g a pir'ty to tire deeui.

Tire objeetion tlîat tihe existenrce of a dlaim

for dower s iîould have been mrade kir ,wir at tire

tinile of' tire originali refcreir 'e i-t'r fi tlie Mas-

ter bias no foree. liai tie defeudants in

prossessioni of thec reprort ieur made redeemed,

iro quiestion ils tas tire dowier wvould have arisen.

'Ihe widoiv svould, as-againat thre bieirs, have

ber'u let iii to lier dower ont of tie land, freed

fions ail incuiribrauces. It was onily wben the

land bad been sold sud il becanre irecessary for


