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BritJHh Niirth America Act, 18(57— ^'onstitutional powers of Provin-

cial Legislatures. Constitutional prmition of Judges of a Superior Court

in a Province of Canada.

The Provincial Lo«j[i.skture had by a Local Act, 1881, chapter 1, sec-

tions 2S, 32, declared that the sittings of theSu|)rumeCourt for reviewing

aid priua decisions, niotions for now trials, etc., should be held only

once in each year, and on such day na should be fixed by rides of Court,

and that the Lioutenant-Governor-in-Council should have power to make
rules of Court.

Held, by Sir MATT. BATLLTE BEOBIE, C. J., and CREASE
mdGRAY, JUSTICES, (McCREWHT, J., absent^).

Tliat the appointment of the days on which the Court should ait for

such purposes is a matter of procedure, ar.d of purely judicial cognizance,

and is not within the power of the local Legislature either to fix by posi-

tive enactment, or to hand over to be fixed by any other person or

persons, bat bolon^js to the Court itself; and that the above sections are

in that respoct unconstitutional and void.

The p. *er c<mferred by section 92 of the British North America Act

on Provincial Legislatures is a legislative power, enabling them to

exercise legislative functinns uieroly, and does not enable them to inter-

fere with functions essentially belonging to the Judiciary or to the

Executive.

The Judges of the Siipi-eme Court of British Columbia aie officers of

Canada, and by sections 12!), IIJO, their power and juri.sdictijn remain a^

before Confederation, subject only to the constitutional action of the

Parliament of Canada under the British North America Act, 1807.

The authority given by section 92. sub-section 14 to the local Legis-

lature to make laws in relation to civil procedure, is confined to civil

procedure in the Courts described in that sub-section, and the Supreme

Court of British Columbia does not come within the meaning of that

sub-section. The power to make laws in relation to criminal procedure

in those Courts, i. e. , the Provincial Courts described in that sub-section,

and as to all procedure in all other Courts is, either by the general or the

particular words of section 91, reserved to the Parliament of Canada.

The local Legislature has no power to diminish or repeal the powers,

authorities or jurisdiction of the Supreme Court, nor to allot any juris-

diction to any particular Judge of the Supreme Court, nor to alter or

add to any of the existing terms and conditions of the tenure of office by

the Judges, whether as to residence or otherwise.
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