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when the amonnt or bilance claimel does not exceed £25: bat’
any plainttf lasiug g eanse of nction ahove £25, on which a st
wiehit be bronght s the division court, it the demand were not:
ntave £25, whenever he shall clanm or demand only the hala e o
sum of £23, may. on proving bis case, recover to thut amaoant only

1 regarl this ns a privilege conterred on a pliintitf, and not a!
right genated to defendant 1o iusist thit the phantff shad give’
credit for any set off which the Jdefendant may or vy noi choose !
to sadvance, wnd to submit to the judgment ot the court.

Tue 78th section of the Division Court Act (13 & 14 Vie. eap |
03) enqcts that it any action b prorecuted 1 any connty court or:
3u, erior court for a cuuse which might bave bsen enterel wa’
division conrt. amd the plmatitf ~hudl obtaay judgment for n sun!
within the juiisdiction of the division cours, no more costs shall be |
tnxed ngainst the detendant than would have been incurred 1o the '
division ¢rurt, unless the judge who presides at the tr'at of such
action shall certify in open court, immedintely nfter the verdict 13
recorded, thatat was n fit ¢ use to be withdrawn from the divixion !
court and commenced 1 such ¢ounty comit or superior conrt, with !
a provisien tor maging the costs of defence, and allowing them !
to he set-off agiinst phinGiFy cos's in such eaves

This ease, trom the fuct of the reference to arbitration, does nat ;
falt within the teregoing section.  There has been no trial betore |
any judge of either of the superior courty, in the inferior jurisdie- {
tivn ot one of which s action was brought. !

Rute No 115 of Tty Term, 20 Vie., orders that in any action
of the proper comperence af the county court, in which fiual judg- !
meunt shall be nhtained wrthout atrial, and in which the papers shall !
not be marked interior jurisdiction.” no more than county c «sts !
shll be tnxed without the special order of the court or a julge.

This rule brenwe neeesgury in consequence of the statute 13 & I
14 Vie. cap. 82, which gave plai tiff n aight to nstitute actions
within the jurisdiction of the county court in the superior courts,
1t the co-t~ al'owed in the county court, provided the papers were
markeo *vinterior juricdiction ”’

1f, therefore, this ease be within the jurisdiction of the county
court, it is properly hrought in the interior jurisdict:on ot the
Court of Comumuon Pleus; but ns the papers are mavked ** inferior
Junisdiction,” the order grauted is not witbin the meaning of this
rue.

The rale No. 168 of Trinity Term 20 Vie., orders that in all
cases unprovided for by statute or rale of court, the practice ay
it enisted in the saperion con ts betore the pasaing of the G, L. P
Act, 1835, shall be foltowed.,  But 1 find no rule of practice as to
the allownnee or disallowance of dwision court costs whe e final
Judgment is obtain ed withant a trial, and where the nction being of
the proper competence of the division court, has been brought in
the superior court, aml the papers masked * inferior jurisdiction »
So that as far as | perceive the only rule touching the case is No.
154 of Trinity Term, 20 Vie., which provides that the practice of
the comt~ nud the services to be abowed for in all pr ceeding«
in the taxatun of coste, sha!l he governed in all cases net otherwe
provided fur by the established practice of the Court of Queen's
Beneh in England.

There iv, strictly speaking. no established practice in England
upon a que.tion like the present 5 but some nnalogy may he fHund
to exict s interpreting our own acts.  Thue, under the Buglih
statate 9 & 10 Vie. cap. 93 sec. 129, by which if any action shall
be commenced in any of her Majesty’s superior court of record
for any cnu-e other than tho-e lastly heremmhefore specified in
sec 128, v for which a plont mght have been entrred under thix aet,”
and the plaintutl’ shall recover less than, &c., the phiintiff shall
recover no costs unless the judee who tries the cause shall certify.
Umnder this cection the Court of Common Pleas in Bailey v. Robson
6 C B 434, held tbat in order to deprive the plaintiff of costs, the
defendant mu-t shew affi- matively that the plaintff was bound to
have vecourse to the inferior jurisdiction, and ot simply that he
might have sued thereon

The words of the Division Court Act arc exactly similar depriv-
ing 1he plaintff of costs in netons brought in the county conrt or
supeiin courts for A cnse which wight have been entered ina
division cou 11 and adapting the deci-on just referred tonsa s.lfe{
guide, we may sk if the defendant hay shewn that in the present
case the plaintiff was dound to bring bis action in the division |

court? If not, then be cortamly mght bring it in the county court
or at hisoption in the 1aterior jurisliciion of either ot the superior
conrts

Louking at _he affi lavits and the evidence given before the arbi-
teatar, 1 think it does not appenr the phiuntff was ander any
such ohligntion,  Nay., [ am not satizfied that it he bad 80 brought
it he wordd not have failed hy veason of the necessity of going wnto
an inquiry exceeding the jari<diciion: and 1 have already mud [
o uot think that it iy evelence shewed a clnim beyond the juris.
diction of the divisinn court, he was compelled to abamdon the
excesy, or to give credit fir ncross demaml of the defemdant in
opter to bring the cage within the division court.

Admitting, theretore, that it may be doubiful whether. in the
first instance an order to tax connty contt cnsts could go on nn
ex parle application, for want of a statute or rale of court such ny
there is in regard to actions npparently of the proper competence
of the eounty conrt, but brought in the cuperior conrt, | think the
phintitt wa-, on tho facts ~hewn, entitled to have county court
costs taxed to him, and therefure that the rule ought to be dis-
charged.

Per cur.—Rule discharged.

MclIsses v. Halgur.

Asignment for benefit of creditayss—Registry—=Ericution,

Where an execution s placed 10 the Shen(f's hands sadnst the gonde of a dehtor
atter woasd_nnent timde by him toe tha bene it of crditos before Jts reglstry,
Thnugh wo hio five Gays the executi 118 entitled te prevail,

Rehan s Bunk of Dranto 10 U, C C 1032, Shew v, Guadt 16, 238 wpheld

Whese the 0utt of Contmon hets exetchres s appetlate jurisdiction st wiil
declde acoording todts 0an view of the Liw, notwithstaudiug nu udverso dodd-
sion I 1he Court of Queen's Bench,

This was anappeal from the decision of the Judge of the County
of Eigin,

Tue decision and the facts upon which it is grounded are
reported in 8 U. C. L J. Jud.

Hagaury, J.—This case, as far as this Court is concerned. turns
on n simple point. 1t we upholl our own judgment in Feehan
v. The Bink of Toronto, 10 U. C. C. P. 82, the decision in the
Court below must be reversed.

Tuking secs. 1 & 3 of the Con. Stat. U.C. cap. 45, by themselves
alone, they would well warrant the conclusion that the registry of
the assigument ut any time withio the five days allowed by the act
wou d ke it valid frou the beginnng, aud would therefine cut
out any exveution delivered to the Steriff within the five days.

In deenhing what was the witention of the Legislature, we must
lovk at the whole course of legi~latton ou the subject, to the re-
pealed acts as well as to those now in force,

The act of 12 Vie, eap T4, declares these conveyances void
agaiust exccution creditors, &, unless registered.  No tnue was
fixed for thevegistry, and the Courts held that if registered before
an execution was ptaced in the Shortf’s hauds agminst the goods
of the assignor, the assigninent would still be valid.

I do not think there can be any doubt that, under that statute,
if the Sheriff received an execution agminst goods which if the
owner had not given & mortgnge on them woukd have been habloe
to be reized undir the wiit, they would be held so linble if the
mortgagee hud uot registered hi< morigage uutil after the Sherit
bind levied on and taken possession of the goods.

Such 2 view would be quite consistent with the intention of the
legisinture, that the mortgnge should be void unless regis-ered.
Not being registered until a new writ attached by the placing the
execution in the Sherifl’s bauds, it would be void as to such
creditor.

Then did the Legislature by the act of 20 Vic. cap. 8, intend to
give to the holders of these bills of saie nnd mortgages any advan-~
wages they had not previously possessed. They bad helore them
the experience of deveral years aud the decisions of the courts.
The whale scope of thut act, =0 fur trom fuctlituting the taking
secwrity on or the trauster of property hy means of these iustru-
nieuts, was intended to nake it more d.ficalt. They were un-
doubtedly siewed with distavar hy the Legistatare,

I cannot therefore come to the conclusion that, by requiring it
to be registered within five days from the execution theieof, they
iotended to givo an advantage to the holder of such an instru-



