
TE ONTARIO WREKLY NOTES.

The action was tried without a jury at Sandwich.
T. Mercer Morton, for the plaintiff.
-J. il. Ilodd, for the defendants.

Mr»DLETO-N, J., iu a Written jUdgmnent, said that the plaint
was drîving a heavy car along the road, bis wife, ber brother ai
sister, and sonie children, beîng in the car, on the 3Oth June, 191
about midday, when it started to, rain and soon rained very heavil
le WRabout to turu into the p)remiiqes,, of one Desmarais for sheltE
when the car skidded and slud ou the dlay to theside of the roi
(as travelledl), the wheels going into the ditch, the car wý
overturned, and the plaintiff's wife was înstantly killed.

A drain had been onlstructed along the road, at the inistan
of residents in the adjoining townsbip (GoSfield), for tbe pur-pose
draining lands in that township; and the sole function of the dira
was to afford the waters froin Gosfield an outlet in Silver creek,
stream crossiug Mersea and Rlochester. The drain was, co
structed under the satîction of the law and under the supervisiý
of a competent engineer, over wbom the defendants had no jur
diction. The use thus made of the hegway was an abuor-mal u,
permitted and approved by the Legislature biaving jurisdlictiou
the premises. The ditch was necessarity wide and deep to car
the water te the outiet, and mi-ifestly aniy one who Ieft t
traveUled way and feUl into the ditch iriigbt sustaiin injury. T
road rau beside the ditrh, and was formed of the niatural c12
graded and kept iu fair condition. The crown of the road waa
inches-ls than the bieight necessary under the "good road;
requirements of the Highway Ixuprovement Act, R.S.O. 19
eh. 40.

So far am the road itself was concerned, ît was admnitted thi
there was no negligence. it was contended that the negleet
provide an adlequate guard or feucp along the course of the dit
ws mucli negligence as te create Iiability, and that the accide
was caused by this negligence.

The defendants net oilly denied their liability, but coutend
that the accident wiLs 'the reesult of the plaintiff's fault.

There was no concealed trap-the danger was obvion-s a
known te the plaintif;.

The plaintiff's heavy car, without chains ou the wheels, requir
inost cautious and skilful handliug te mâke the turu into Ucamari
lane. What the plaintiff did wus to, depart fromn the crest of i
road se as te mnake the~ turu on a wide curve, aud it was wheil
did so that tii. fatal skid occurred.

The procimate cause of the accident was the plaintiff's omnisul
te do the. tixings which, iu the circumstanices, lie ouglit to, h2
dlotie, and bis doiug the things h. ought net te bave done-this
law being negligence.


