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WHEN THE BROKER "FAILS UP"*

Iow Excess or lnsuUfcent Holdings Affect Claima of
Coumrera t. A211n of Their Securities

Bî M. L. HAYwAau, B.CL.

'j BOUGHIT 1,000 aharea of 'steel' at 100 and muid 110,"
S.ays the. cheerful sp»eculator.

-I1 reversed the, process," admits anotiier. "I bought at
110 and soid at 100."

-31y luck was verse atill," declares a third, "for 1
buught at 60 aud viien it was around 100 my broker who
,vas carryiug tu, stock vent lut. bnnkruptcy."

The. toregoing conversation may b. duplicated any day
lu any finauclal experlence .xciiange, and the. last case pro-
sentis a situation vhich la far too commun,

Noiu, ot course, it la commun kuowiedge that if n busi-
ness man entera4 lut. the. populous and respectable state uf
bankruptcy isi urdinary creditors are eutltled to is assets
lu equal proportions, but viiere a bankrupt broker te carry-
ing stock for a customer, steel, for instance, a differeut situa-.
tion presents îtselt, and the. customier wiii naturally ask iiim-
self the. folluwiug questions:

Dld the. bruker have auy steel stock ini his possession
ut tue tiie li. vent luto bainkruptcy?

If su, who la entitled t. It, the. receiver ut the. broker,
or I?

Suppose, for insqtance, tint the. broker 1, carrylng 100
shares et steel for a cuatumer, aud la not carrylng auy
-te.1 for auy une elge, When tue broker goes lute bank-
ruptcy b., bas exactly 100 sliares of steel in is possession.

Tri this cage the, customer would certaluly b. entitled t.
tiie stock, but, thuriga don't work eut that vay ln real lite.
Tite broker la sure t. have several customiers interested lu
tue mane stock, and tien tue stock ln bis possession is sure
te exveed or tail short ot the. number ot shares h. lu carry-
ing for hi. customer.

Where Holdings Exc.ed Reequirementa

Take the case viiere ther. ta but on. custumer luterested
in at partlcular stock, but the. stock in the, brôker'. posses-
sion excveda the, aumber uf 8anres9 h. vas carrYlag for the
CUstoiiier.

This point arose iu a case viiere a bruiçer was carrying
250 shares uf a certain stock for a customier, sud viien tue
broker becamie bankrupt tiiere vere 350 siares uf thnt parti-
eiular stock iu hi. posseu.lon. li. vas net cnrrylng auy
et thnt stock for anybody anesd the. question vas whetuer
tiie cuatomer vas .uttled to, claîju bis 2M0 sharei ont of the.
850. The customier argued tint if no other custumer put
In. acan, sud tuer. vas3 more than euuughi te satlsfy hlm,
he w oul ertatuly b. entitled t. uis 250 siares, wii the.
receiver conUntesde thnt tuer, was not a stufflicnt identifie&-
Lion or rLan iri..tLý 4. il- -4r -.a j-. «~

value, as a horse, vagua, or barua
mark whicli distnuiehebs une shi
11k. grain of a unfrn qunlity ii
lng o uth~e sanie klnd and vnlu.

"TIt i% tiieretor. uftnecesmary fi
"nut ou t. sa,,y. "viere alinresm of s

ln the. hands ut a bruker, belag h
t. b. able t. put bis finger upun

of stock purchased for hizu. It la enougii tint the broker
has shares ot a certain kind whicii are legally subjeet to the.
deuiand of the customier. And in this respect the truste.
in bankruptcy is in the sane position as the breker. It
la said, iiuwever, that shares in this particular case are
nlot su ldentified as to corne within the rul.. But it does
appear that at the time of baukruptcy certificates were tuund
in tiie bankrupt's possession in an amount greater than those
whicii should have be-en on haud for ti customer, and the,
aignificant tact la shown than no otiier customer clairned any
right iu those shares of stock. Tt waa, as we have seau,
the. duty of the. broker, if h. sold the sharea specifically
purchased for the customer, to buy othera of 11k. kind, and
te kêep on hand, subject te, the order of the custoner, certi-
ficates auftlcient for the legitimate deniands upon him. If
h. dld ti, the identification of particular certificates is un-.
important- Furtiiermor., it was the. right and duty of
broker, if lie suid the. certificates, to use hia uwn funda Le
keep the. amount good, and this ii. could do witiout deplet-
ing his estate te the. detrinient ot other creditors who had
no property rights lu the certificat., heId for particular
customers. No creditor could justly demaud that the. estate
b. augniented by a wrongful conversion ot the property
ot anotiier ln this manner, or the application te, the general
estate of pruperty which neyer rlghtfufly belonged to the
bankrupt."

The. above case, it will bie noted, applies to the case uf
a bankrupt broker who had ini us possession shares of stock
in excesa ut the. stock wich lie was carrying for the. cus-
tomer sud where that custonier was apparently the only
une for whom h. was carrylng any of tiat particular stock.

WJi.r. Holdings are Insufficlent
Iu another case, aiso dec.ided by the. Supreme Court of

the lUnited States, the. circurestauces were just the reverse
and the. decision ia an important one.

lu this case the broker purchased 100 shares of «copper"
stock for A, 30 shares for B>, 50 shares for C aud 100 sharem
for D, but the. broker had disposed ut nearly aLII Of this stock,
and at the. time uf hi, bankruptcy lie had in hi, possession
a certificate for 100 shares uf "copper" stock aud no more.

Tt appeared by th~e evideuce that ti certificat, for 100
shares was neyer umarked or uthervise ldentified by the.
broker as tue pruperty of any partlcular person or customner,
or placed lu auy envelupe beartng any indication that it waa
held for the. special accourit ut any particular customier, sud
no niemoranduni appeared upon the. books Of the. broker
showlng that the. stock was purciiased or iield for auy parti-
cular account or custoier, and that the. sanie was reoel'ved
not for the accournt uf any particular customer but from
the. stock excbaurg. clenrling houa. in tbe usual course of
business.

Tiien A and C claiiu.d tliat tiiey were entltled te tie
100 shares of copper stock pro rata-100/i280 to A, anld
50/O,280 te C.

Tt was clainmed tint as the. stock ln the. bai4crupt brokpr's
possession was ilot equal to the. anount wilh b. siiquld
have had on hand t. protect bis customners, and tint the
~broker haviug sold the. shares specifically purchased for
tii.,. customers, had not bougiit otiiers of 11k, klnd nor k.pt
on haud muffcilent certificat,, to cuver the dlaini oft4h. cus-
tomnera, the. customers ver. nut entitled te a pro rata sbare
of the. stock, but the, Supreme Court ut the. United States
held otherwiqe and allowed the. custumiers their proportion
ot the. stock.

"If," said the. court,~ "a certificat. for 280 shnre. uf
'copper' instead ot 100 had beexi on haud, the tour custumera
for whoni that number wer. purciiaad mlght successfully
claire tiim. And m.rely because the ou. actually in the. box
r.preaentedl insufficlent siiares fully t. sntisty ail is xiut en-
ough te prevent application uf the. rile se far as the. dr-
cumnatances ivili permit."
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