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tence of an existing fact, or such a false pre-
tence as by law was necessary to sustain the
charge.

5th, That at most a promise for future con-
duct was proved, viz., to pay the prosecutor,
on account of an alleged indebtedness, a cer-
tain portion of the amount defendant would
receive when the note was discounted.

Judgment was delivered June 9th.
DUVAL, C. J.-In this case we do not think

there was such a misrepresentation on the part
of the defendant as to justify the verdict, and,
in fact, the judge who presided at the trial
thinks the verdict should not have been
against him. If this verdict could be main-
tained, it would follow that every man who
purchased goods, stating that he would pay for
them next week, and who failed to pay for
them, could be prosecuted criminally, instead
of being sued. We are bound by the evidence
as it comes before us, and we are all of opinion
that the evidence is insufficient. The defend-
ant is, therefore, discharged.

MONDELET, J.-At the trial I charged the
jury for an acquittal, but the jury thought fit
to return a verdict of guilty. I then reserved
the case for the consideration of the full Bench
as to the sufficiency of the evidence, and I
entirely concur in the opinion that the evi-
dence is insufficient. There is another consid-
eration that weighs in favor of the defendant.
He and Mr. Graham had had previous trans-
actions and accounts together, and the fact of
Mr. Pickup's absenting himself from town a
few days subsequent to the particular trans-
action on which the prosecution was based,
could not be adduced to justify the presump-
tion of fraud. I instructed the jury at the
time that they must consider the transaction
apart from any subsequent act.

Conviction quaShed.
E. Carter, Q. C., for the defendant.
T. K. Ramsay, for the Crown.

Haster's Wages-Haritime Lien-Under
the 10th section of the Admiralty Court Act,
1861, (24 Vic. c. 10,) the master has a mari-
time lien both for his wages and disburse-
ments, and his claim is therefore to be prefer-
red to the claim of a mortgagee. The Mary
Ann, Law Rep. A. & E. p. 8.
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Practice-Notice of Appearance in Circuit

Court -Appealable Case-Setting aside Ap-
pearance.

Held, that when an appearance is filed, itcannot be rejected, except on motion by the
plaintiff in court.

Semble, (MoNK J. dissenting), that it is not
neçessary for the defendant, in an appealable
Circuit Court case, togive notice ofhisappear-
ance to the opposite party.

SMITH, J.-In this case judgment had been
rendered by default in the court below, and the
defendants now asked to have the judgment
revised. The question to be decided was
simply this : 18 it necessary for the defendant,
in a Circuit Court appealable case, to give
notice of his appearance to the opposite party;
and, further, can the prothonotary, after
receiving such appearance, take upon himself
to reject it as irregular ? The defendants had
appeared in the suit, but no notice of the
appearance had been given to the opposite
party. The paper was received ; but after-
wards it was set aside, and the case treated
as a case by default. The defendants now
appealed, and the court was of opinion that
the appeal was well founded. There was
nothing in the statute requiring notice of
appearance in the Circuit Court. The moment
an appearance was presented, it was the dutyof the prothonotary to accept it. His autho-
rity and jurisdiction ceased there. If improp-
erly filed, it was for the court to reject it on
motion. This case had been treated as if no
appearance had. been filed. The judgment
must, therefore, be reversed.

BERTHELOT, J., concurred.

MoNK, A. J., concurred in reversing the
judgment. But he was of opinion that in
appealable cases it was necessary to give
notice to the opposite party of an appearance.
Such, at all events, had been the invariable
practice. He, in chambers, had ordered the
prothonotary to reject the appearance, and
enter up judgment for the plaintiff. This was
not the proper mode of proceeding, and the
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