
CONCURRENT USE OP TRADE MARK$.

fact that The Allen & Wheeler Comipany, not involved ini the suit, had used
the sanie mark prior to either plaintiff or defendant in other territory, Hanocr
Star Ming Co. v. Metcalfé, 240 UJ.S. 403, 36 Sup. Ct. 357.

The sanie question lbas also arisen ini England in the case of Edge & Sons
Lid, v. GaZion & Sonm (1899), 16 R.P.C. 509; (1900), 17 R.P.C. 557. The
facto in this case were as follows (17 R.P.C,): "In 1888E. coinmenced te cail
hue blue "DoUly," sud it was ordered, invoiced and advertised thereafter es
"Doliy." Ini 1894 a company wab formed which took over the business of E.
In 1898 the coimpany commenced an action against G. & Son for supplying
blue flot being the plaintifsa'>to personh ordering "Dolly Blue." The blue se
supplied was blue nianufactured by R. and bore R'e trade mark, which
oonsisted of a washing tub cafled in somne pa.rts a "Dolly" tub and in other
paris a "Peggy" tub with a handie of a dolly or peggy stick projectîng froni
it. R. had used thie trade mark since 1871, aud registercd it under the
Trade Marka Act in 1876. It was edxnitted that R's blue was called "O0val
Blue" and was invoiced s "Oval"; but the defendantz' -se was that retail
customers often asked for it as "Dolly Blue," both bMore .1888 and ainces, and
that there had, in fact, been a concurrent use of the word " Dolly " to deecribe
Vos blue and R's blue, FIeld, at the trial thaï, the plaintiffs were entitled ta
an injunotion. The defendanta appealed to the Court of Appeal, who held
that concurrent user of the terni "Dolly" te denxote Ripley's blue as well ai
the plaintiffs' wvas proved, and the judgnient of the Judge at the trial was
wrong. The appeal was allowed with coste above and below, and the plain-
tiffe' costa of the trial, which had been paid by the defeudants, were ordered
to be repaid te them, but withont ititeret. The plaintiffs then appealed to
the House of Lords. >Hdd, by th'e lies of Lords, that the concurrent user
wus pr,,ved, and the judginents of the Court of Appeal were right.

Under the Canadian Trade Mark and Design Act, R.S.C. 1906, ch. 71,
sec. il, the applicant ie required te, be entitled te the exclusive use of the
trade mark.

In PalIo v. Todd (188), 17 Can. S.C.R.. 196, Ritilie, O.J., said at 199:
"And this se. 8, which is relied on as giving an absolute exclusive use, muet
be read lu connection with the other provisions of the statuts and it le quite
clear that tUis exclusive use jes only to attach when there is a legal regis-
tration.",

111t l not the registration that makes the party proprietor of a trade
mark; ho muet be proprietor before ho cau register,» at P. 200. 111 think the
tenu 'proprietor ef a trede mark' ineane a person who has appropriated and
acquired a right te the exclusive use of the mark," at P. 201 . . . (Ses
McAndretv v. BasseU (1864>, 4 DeG. J. & K. 380 at 384.>

il, the sanie case ln the Appeal Court (1887>, 14 A.R. (Ont.> 444 ai 451,
Hagarty, C.J.O., said: 111 think the object cf the Art wae net te Creste new
rights but tu, facililtate the vindication of existing rigft-- . . (cites
early statutes>. All this legislation is baued upon the furtber protection of
exieting rights. Next ycar 24 Viot., ch. 21, was paased, for the firet tume
eetablishing a register. It declares it expedieut tu inake Provision for the
botter ascertaining and determining the right of manufacturer$ and othere te
enjoy the exclusive use of trade marks claimed by them."
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