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and water compaflies to lay pipes under the soul of the hightvays mnay fair*, be
contended to arnount te somiething more than an easement, The Gas Comn-
pany has exclusive right to the use and possession of the soil occupied by their
pipes or mains ; and this in itself, it rnay be argued, confers a right of property
of higher grade and nature than an casernent or mere right of wvay. It is
different from the right of a street railway to lay rails on the surface of a street,
and te, use the portion of the street occupied by their rails in common with the
general public. NV th a water or gai company the mains, when laid, cannot be
used by any other than themiselves, nor can their portion of the subsoil of the
highway be invaded by either the public or a rival company.

The case cf Chelsea Water Works v. Bowley, 17 Q.B. 358, which has been
reliedupon as establishing that the right acquired from the owner cf lands cf
carrying their pipes through his lands only amounts te an casernent, has been
much questioned as establishing any ge.neral principle cf law, and as being cf
any authority outside of the particular facts cf the case itself, and cf the termns
of the particular statute relating te the waterworks in question.

In the very recent case cf MetrooolUtan R. W Co. v. Fower, L.R., Appeal
Cases 1893, 416, Lord Herschell confines Chelsea v. Bowley te these narrow
limnits. He says, at page 432, spealcing cf Chelsea v. Bowley : IlThat case was
decided upen the terms cf the particular statute relating te the waterwerks
thon in question ; tlht the watercompany, in respect te their right te iay pipes
for the purpose cf cerrying a stream of water through certain lands, had ne
interest in the lands, but enly an easernent ever them. It ia quite unnecessary
te inquire whether upen the truc construction cf the Water Works Act in rela-
tien te the facts of that case a correct conclusion was arrived at in determining
that the water company possessed an casernent only. It is certainly a little
difficult te recencile senie cf the expressions used in that case wîth those used
in Reogina v. 'East Londorn Waler Warks Co., i I Q. B. 705 ."

In Meira.qoiian R.R. v. Fow/er, a railway company had acquired the right
te tunnel under the surface of the streets, which was held te amount te more than
an casernent, and tu confer a right which was a hereditament, and as such liable
te psy the land tax.

The Assesîrnent Act, like 58 George Ill., cap. 5, section 4, contemplates
tenements and hereditaments under the surface being liable te taxation,
because in subsection 9 and section 2 it uses the words "mines, mineraIs, and
quarries, when the property cf private individuals, as distinguished from those
belonging te the Crown."

What in thie meaning cf the word Illand " ini subsection 9, section 2 i It is
said that the wcrds Illands," Ilreal property,» and Ilreal estate I shaîl include
t6aIl buildings or other thinga erected upen or fixed te the land," etc, ; but, as
pointed out by Mr, justice Patterson in raranto Street Railway CornOany v.
Fleinigq 37 TJ.C. R., at page 126, Ilthe section dees not define land itacîf"I ; yet
he holds that Illand," as commonly and usuallv understood, muat be taken te
be intended to be aise the subject of taxation, if we examine some cf the prier
legisiatien on the subje,:t, perhaps there may be found an explanation cf this
apparently singular omnission. Section te cf the Interpretatien Act, cap. 1,
R.S.O., 1887, rends IlThe interpretttion section cf the Municipal Act, se far as

RePor/s.
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