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of Richard than it was declared to be by Fitz-,
herbert on the statute of Henry, on which this
ftuthor was expressly commenting. This is
Clear froni the case wbich is cited by Lord
lale from tbe Year Books, decided the vear
alter tbe passage of the statute of Henry'
Which bcld expressly, that if the entry of the
defendant was with title, no action lay : "lbut
for the force the party entering shaîl nak-e
fine to the king." The decision is exactly
given in Lord Hale's note; it runs, "lOn n'aura
action quand il est ouste ove fortmain par un
autre, ou entre fuit congeable [justifiable];
Per cco quod pur le fortmain le party convict
fera fine au Roy. . . Et purceo quod le breve
reberce le statut .. et pur ceo qu'il ne dit ubi
Ingressus non datur per legem, le breve a
batist; car si le entre fuit congealable sur le
Plaintiff, il n'ad cause d'action :" The careful
reader will be somewhat surprised to find that
Lord Ilale's note is quoted by the court: Il Ie
shall not maintain it by the statute Rich. Il.
but may by the 8tatute of Henry VI.," thus
Converting a decision from the Year Book, ex-
pressly denying the action, into a statute au-
thorising it, by the deliberate insertion of the
words italicized, not one of which is to be
found in the author cited. In any tribunal
less respectable than the court of Vermont,
this might be called by even a "lseverer name"
than Ilbluindering,." It may be added, that
the law laid down in the case from the 9 Hen.
VI. is reaffirmed in 15 Hen. VI. f0 . 17, pl. 12.

The general ground on which this case pro-
Ceeded, that the entry by force being prohibit-
ed could confer no legal possession, mnust be
Considered as overruled in Vermnont by the
later case of Jfius8ey v. Scott, 32 Vt. 82, where
the landlord having a right of eutry, violently
broke into the premises during the temporary
absence of the tenant, and was nevertheless
held to have acquired a lawful possesion there-
'by, which he migbht (lefend by force agai'nst
the tenant. The court distinguish Dustin v.
Cowdrey on the ground that the act here was
flo)t within the Statutes of Forcible Entry.
]Rut this wvas not so. Break4ng violently into
a dwelling-house is as indictable as force to
the person. Rex v. Bathurst, 8 Burr. 17î01
an1î 1702. We must therefore regard this de-
tision as a return to the earlier doctrines held
by this court. In Illinois, however, in the
cases of Bage v. Depuy, 40 111. 506, Beeder

VPurdy, 41 Ill. 279, the court considering
the English authority equally balanced and

th menican cases confhicting, adopt the con-
lusions of Diestin v. C'owdrey, whicýi they

Consider established by incontrovertible argu-
i lents. As these cases rest therefore nîainly
nn authority, we leave thein to stand or fail
With the cases on which they rely. It is
IIierely to be remarked, that the court is con-
Slistent in its view of the effect of the statute,
aad consider that any violent entry, even aftex
the tenant bas abandoned the premises, h~
equally within the prohibition of the statute,
and subjects the landiord to an action of tres
Pass, a conclusion which no other court hai

ventured to adopt, and which is distinctly re-
puidiated even by those which have sustained
the action of trespass in other cases, but which
is, neverthcless, the logical resuit of implying
from the statute a liability flot therein expres-
sed; the ahsurdity of the conclusion flot lying
in the ineans by which it is reached, but in
the doctrine from, which it is drawn.

In Missouri, the true distinction is drawn,
and it is held that whatever remedy the ousted
tenant may have by the statutory process of
restitution, he cannot maintain trespass against
the landlord. Krevet v. Meyer, 24 Mo. 107;
fuhr v. -Dean, 26 Mo. 116.

In Massachusetts, notwithstanding some

gefleral dicta or decisions not duly lirnited, the
aW is clearly in accordance with the English

lawv, and an action lies hy the tenant neither
for a forcible entry nor for forcible expulsion
if n0 unnecessary force is used. The early
case of Sampson v. Ilenry, 11 Pick. 879, in,
Nvhich the dictum of Judge Wilde occurs,
Nich he quoted at the beginning of this ar-
ticle, Wag trespass for assault. The plaintiff
%va', baten with a pitchfork by the lan(llord
w-hile the latter was efl'ecting an entry ; and
the language used by the court s0 far froîn
aflfouincing tbe doctrine, sought to be derivcd
fr0111 it, of the general unlawfulness of force,,
w?'s Iiediately preceded by the statement,
that the defpnce claimed was "the right not
onlY of breaking open the bouse and entering
therein with force and violence, but also o'f
coflmitting an assault with a dangyerous wca-
pon." The whole simply means bthat as im-
proper force was used, trespass for assault lay.
That trespass qu. cl. did not lie, was beld in
the saine case in 13 Pick. 36. In Mîiner v.
Stevens, 1 Cush. 482, 485, the samejudge cites

the English and New York cases, wbich had
held that possession could be regained by force,
and that no action lay, and declares this to be
the law of Massachusetts. In Meader v. Stone,
7 Mlet. 147, an action of trespass qu. ci. was
held not maintainable by a tenant at sufferance
against bis lessor. The saine decision was
miade mn Clirtis v. Galvin, 1 Allen 215, wbere
the tenant was forcibly reniovcd, and in Moore
v. Mason, lb.406, wbere the entry was forcible.
In Commonwealth& v. IIaley, on indictment
against the landiord for assauît on the tenant
with a batchet, the court held, that the land-
lord, if resisted in taking possession, must de-
sist, and did not limit this proposition as they
should, to the case of a criminal. proceedilg;
but in iluqford v. .Richardson, 6 Allen, 76,
an action of tort in the nature of trespass was
held not to lie against a landlord, who, after
taking, peaceable possession of part of the
prernises, overcame with force the teniflt's Te-
sistance to bis repossession of the remainder.

*The saine law was laid dowfl ifl linter v.
Stevens, 9 Allen, 526, 530, where the circum--

*stances where even stogr-nr en made
iby the owner accompanied by five men, and

the tenant being ejected with force. The gen-
eral doctrine that expulsion was mere aggra-
vation in trespass qu. cl., and answered by-
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