
788 DIGEST OF CASES.

WAY.WALL.
Erection on plaintiff'8 land—

' Damages — Trnstee — Par lies. \ — 
The plaintiff was the survi ving trustee 
under the will of one J. B. of cprtain 
land, on which waa erected a two 
storey brick liouse, the wesfcerly wall 

* of which formed the boundary of one 
L.’s land, immediately adjoining the 
plaintiff’s on the weat. L. leaaed to 
F, who erected thereon a large brick 
building, tising the plaintiff’s west- 
erly wall as a party wall, inserting 
joists therein, and building thereon 
so as to raise it two stories higher, 
thereby weakening the plaintiff’» 
wall. F. mortgaged to a building 
society, who, on defaultj sold to the 
defendant.

Held, that the plaintiff under the 
O. J. Act, Éule 95, 
maintain an action as representing 
the estate, without making the cestui 
qui trmtent parties; and that he was 
entitled *to a decree that the defen- 
daut should desist from further using 
the wall built on the plaintiff’» wall, 
or the ends of the joists which he had 
placed therein, but not to a direction 
that the defendant should pull down 
such wall, which the defendant had 
not erected.

Held, also, that the plaintiff was 
entitled to recover as damages the 
expense of removing such wall, »o 
erected on his wall, and the damages 
occasioned by his wall being weak- 
ened, but not damages fot the loss 
of a sale of the property by reason of 
the erection. . Brooke 
209.

1. Municipal corpopations—Drain 
—A ccident—Negligence—Notice. ]— 
After a block pivernent had been laid 
down on Gtueen Street, one of the 
most travel led streets in the city of 
Toronto, a drain ahout two and half 
feet wide was opened out across the 
Street to the »treet railway track, 
and then tunnelled under the track. 
It was filled in with loose earth not
rammed down. On Sunday it ramed, 
in consequence of which the earth 
was washed down and sunk, leaving 
a verV dangerous liole. On Tuesday 

so me residents in theor Wednesday
neighboivhood, seeing its dangerous 
condition, t ook some cedar posts and 
placed them lengthwise in the hole. 
On Thursday night, ahout nine 
o’clock. it being very dark and no 
light at the drain, and the Street 
lamps not being sufficierit toshewit, 
the plaintiff, his wife. and another 
person, were drivitig along the road, 
and on reaching the drain the horse 
stumbled and fell, whereby the plain- 
tiffs were pitched out of the 
and injured. The jury fouud that 
the accident was caused by the wheels 
of the waggon comiiy^in contact with 
the drain. The defendant» contended 
that it was caused by the waggon 
cpming in contact with the posts, 
and as they had not put them there 
they were not liable. It was agreed 
on the argument in the Divisional 
Gourt that the Oourt might draw 
ihferences of fact as a jury, and give 

V. McLeaii^ jU(|gment as in its view the evi- 
dehe^npght warrant.

Held, that on the evidence the de- 
e^nfed to have 
di tion in which

\

entitled to

waggon

c-

fendants must be d 
had notice of tho^eob 
the drain was at the tirae of the acci
dent ; \nd therefore it was imma- 
terial whether the accident was 
caured by the drain or posts.

WASTE.y
■v See Will, 4. j
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