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700 DIGEST OF CASES.

defendants on the 21st refused to 
accept, erroneously, as tbey after- 
wanls admitted, asserting that two 
cavlouds, price $333, had not been 
received, and adding, “ You should 
deliver the balance due on contract 
befoie askiug us to pay any more 
uioiHiy. The time has so far gone 
by thé date when we expected the 
wholf amount that we think it not 
mnvasonable to ask this.” ° Thore 
was a silence for some time, though 
the |>arties were in corresfiondence 
aboiit auother contract; and on the 
5th June, 1-880, the plaintiffs wrote: 
“ We shalf now soon be able to com- 
plete the delivery of the old rails,” 
and they went on to refer to the 
contomplated contract. In answer 
the defendants’ agent referred to the 
otlior contract, but said nothing about 
the completion of »the present one. 
Un August 20th the plaintiffs again 
drew for the price of the amount 
delivered, and acceptance was re­
fused for the same reasons as before. 
Tlie plaintiffs sued for the price of 
the iron delivered, and the defend- 
ants counter-claimed for damagea for 
the uon-delivery of t\/e differerce 
between the iron delivered and 1300

damages caused by the failure of 
the plaintiffs to deliver the balance.

The plaintiffs claimed damages for 
non-acceptance of irou under an- 
other contract.

Held, per Osler, J., upon the evi- 
dence and correspondence, set ont in 
the case, that no concluded contract 
was shewu, and if it had been, the 
plaintiffs could not ha ve recovered ; 
for 1. They had transferred the con­
tract, and 2. They made default in 
delivery at the time agreed upon. 
Midland R. W. Co. v. Ontario Rott­
ing Mitts Co., 1.

[Appealfd and etands for argument.]

See Bills of Sale and Chattel 
Mortgages, 1.

SALE OF LAND.
Statuteof Frauds—1* Vendor.”]— 

Where a written agreement for the 
the sale of land contained follow- 
ing condition of sale: ‘IThe ven­
dor shall have the option of a re­
served bid, which ia now placed in 
the hands of the auctioneev,” and 
the reserved bid was worded aS fol- 
lows: “ Re sale of Allan Wilmot's 
farm ; reserved bid, $105 per acre.”

Held, that the above words, even 
though read together, as they should 
be, did not so identify the vendor as 
to satisfy the Scatute of Freuds»

“Vendor "is nqt a sutiicient de- 
scription of the party selling to sat­
isfy the r^quirements of the said 
statute. Wilrriot v. Stoiker, 78.

IIeld, reversing the judgment of 
Osler, J., on this point, atthe trial, 
Haqarty, C. J., dissenting, that the 
plaintiffs were not justified in treat­
ing the defendants’ letter of the 21st 
and their conduct as shewing that 
they considered the contract at an 
end, and refused further perform- 
ance of it, for they could not, after 
the letter of the 21st February have 
sued for /breach thereof, in not ac- 
cepting the remaining 150 tons; and 
that while the defendants were lia- 
ble for the price of the amount de­
livered, they were entitled to judg­
ment on their counter-claim for

2. Agreement — Uncertainty—Re- 
covery of instalment—Tender of con- 
veyance—Title.]—By an agreement 
for the sale of land for $60,000, 
$4,000 was to be paid on the execu- 
tion of the agreement, $40,795 with-
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