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taxation of ceets, preceding the entry of judg-
ment. the master allowed to dofendant, in addi-
tioni to the full ceats of defence, the cesta of and
incidentaI to the removal uf the cause, altheugh
the order graîîting the writ was sulent as te costs.
The plaiîîtiff thereupon ebtaiued a sommons
oalling upon defendant to show cause why the
taxation should net be revised, on the ground,
amengst ethers, tlîat the costs of the romoval
Lad been improperly allowed te defeudant.

J. Sidney Smith showed cause.
Posier supported thc sommons, citing Reg-. v.

Sutiiniera, 1 Salk. 55; P.eg. v. Papman, 1 E. & B. 2;
Corley v. Roblin, 5 l f' Z. J. 225, Marshall on
Costs, 7.

MoRtuisOn, J.-The master reperting that in
Lis opinion Lie ought net te have alloued the
costs of the writ of cer(ie rari, order granted.

MîLLER V. NOLAN.

Inkrp*coder-Sale «ftcr clait mnadc-D-lay.

Whieto notice of dlaim te certain gooda seized by the siieriff
was given on the 3ttth Joue, and the greater part of the
goods îî-ero sold (as being periehabie) by the sheriff on tho
5tih Juiy, on an application for au interpleudsr order, madu
the 3rd August,

Hdld, that the 8heriff was tnt justifled, by the fact that the
finit 'eizure dld not ombrace ail the goodsof defendant. ln
delaying te apply tl ho could get possession of the residue~

[Chambers, Aug. 30, IS65.1

By a somnmons granted on tho 3rd August,
at the instance of tho sheriff of tho county of
Frontenac, the claimant te certain goeds seized
by liim and the plaintiff in the cause were called
upon te state tho nature and particulars of their
respective dlaims, &c. The affidavits filed on
botlî sides disclesed the follewirig facts : Plain-
tiff gave bis notice te the sheriff on tlîe 30th
Joue. As a portion of tho property se seized
was perisliable, the sheriff preceodod t) a sale on
tlie Sth July.

The reason for net npplyine a t once was thus
stated : IlMy reasen for not applying imme-
diately for an interpleader order herein was as
fellows : I understoed a portion of the defen-
dant's property Lad been conccaled or removed,
aud I %vas desirous, as tLis was part of tho
preperty claimed by (ho claimant, that the
vhole should be disposed of at (ho same time,
vithout (he necossity of making a second appli-
cation; and since such sale I have discevered
and have now under seizure in my possession a
valuable mare ; that as taon as 1 Lad discovered
the said mare, beiug ail tho proerty 'which 1
theuglît it likely I nîight find, 1 instructe(l my
attorney te apply for the usual interplendor
order."

J. S. Sinithe for tLe sheriff.
Fusîer, for claimant, contended that tLe sherif,

Laving exercised bis discretion (Crurnp v. Day,
4 C. B. 760) and parted with tLe possession of
the gocdb ( W/îeeler v. M1urphy, 1 U. C. Pr Rep.
836) after a dlaitu had heen made te them, was
net in a position te ask for protection. That the
claimant should net be forced te intorplead for
the proceeds of (he sale of gonds when hie had
claiiiied the goods theruselves The hardship ùf
Laving gonds seized aud sold for less than (Loir
vçalue and receiving only the proceeds of the sale
Vas a proper matter te be pre8seti before (hiejutige

(Abbott v. Richards, 15 M,. & W. 191; B0014 v.
Preston ý B. Railway Co. 3 U. C. Pr. Rep. 90).
That the delay to apply was flot satibfnctorily
accounted for (T/îompson v. IVzrd, 1 U. C. P'r.
Rep. 269; Ridgwvay v. Fisher, 3 Dow. 567 -YCook
v. Allan, 2 Dow. 11).

AnAbi WILSOY, J.-The sheriff received the
notice of claim on the 3Oth June, and sold part
of the goods on the 6th of July, because, hoe
says, the saine wero perishable. The r est, ho
sys, lie did not sell thon. Ho does not say to
what extent ho sold or did not seli. The notice
of dlaim shows the goods wore net perishable,
but even if se, I do flot see what différence it
would make, and tbe claimant says ail the goods
seized, but one mare, were sold many weeks ago.
The sheriff's excuse for delay-for lie does not
apply till the 3rd August-is, that he hiad flot
seized ail the goods, and ho did flot apply at bis
first seiztire but was waiting tili ho coulîl get the
residue. This is no reason for his selling on the
5th July after the dlaim made. This was his
own act, and ho should bear it himself. Upon
those grouuds I discharge the sommnons with
costs.

Sommons disohargred witlî costs.

ENGLISH REPORTS.

QUEEN'S BENCH

MAINPRICE V. WESTLEY.
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Liability of aucUioner-R.smre price.

The mortgageo of certain promises instructed an atictioneeo
to ofter thcm on a specified day by public auction for
peremptory s. A hRudbiil was thereupon i-sucd
hy the anctloneer, aunotincing the sale '* by direction of
the mtrgagee," and aise statinct that further partivniars
înighYt be obtained Il romn Mr liustwick, solicitor. or the
aucilneor." At the sale the plaintif umade the iigliest
bid, wlth the exception of Hlustwick. who, acting, for the
vendor, outbid the plaintiflYand bougbt ln the propprty.

In an action brought aga'lnst the anctioneor for refusing te
soit the pronises peresnptoriiy. as advertised:

Hed. that. under the clrcumstanccs above montions], lio
weas not liabie.

This was an action tried before Bramwell, B.,
at the Cambridgeshire Sunnuer Assizes, 1864.
The declaration stated that the dofendant, being
an auctioneer, was retained to seil by publie
auction a certain messuage, shop, and appurten-
atices, situated at Soham ; and the defendrint
thereupon circulatod certain handbills and other
notices wherein it was stated and represonted
by him that ho would offer the said messuage,
&c., for peremptory sale on the Ist of April, 1861.
And the plaintiff accordingly attended the sale,
aud the said messuago, &c , was ofi'ered for sale
in pursuance of the said handbills, &c; and the
plaintiff there and thon bid tho bighest price for
the said messuage, &c., except a certain price
wihich was thon and there, te the kuowledge of
the defendant, wrongfully and contrary to the
ternis whereon the said messuage, &c., wero
offered for sale, bid and offered by a certain
agent on behaîf of the veudor. Thon followed
tlie avermeut of performance of conditions pro
codent.

Breacli-That the defendant, well knowing tho
pi omises, did net uer worAld net soll the said
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