
1U~AN n £11? TN1 XA I

JnIy 115, lui dÂ %JLJVVJ' /AAUZL-

Ct. of Âp.] NoTzs oF CASES. (Ct.- of Ap.

From Spragge, C.]
HUGHES v. HUGHES.

Executr de son tort-AIijnýistration-Per-
sonal rejpresentative-Aý. 'imnistration o/ Jus-
ice .Act, sec. 9.
An executor de son tort is treated as an ex-

~ecutur for the purpose of beiflg charged only,
and bis presence before the Court will flot dis.
pense with that of a regular representative
where the estate of an intestate is to be ad.
ministered.

Where the estate of a deceased person itself
forais the, subject of a suit, such person is flot
a party interested in the matters in question in
the suit within the meaning of section 9 of the'
Administration of justice Act, R. S. O., cap.
49. This section is confined to cases in which
the deceased person was in his life-time inter-
ested in the matters in question in the suit.

Donovan, for appellants.
E. Blake, Q. C., and Geo.. Morp h>', for respond- i
ents.

From Proudfoot, V. C.]

McLAREN V. CALDWELL.

autumn freshets, without compensation to the
plainitiff. The appeal was allowed without
costs, as the improvements had been miade and'
the bill filed relying on the authority of decided
cases.

Boa/e v. Dickson, 13 C. P. 337, overruled.
Per BURTON, J. A. By the Common Law

those strèams only which are sufficiently large
to be navigable are highways by water, 'while
smaîl streams, being unnavigable and flot su-
sceptible of use as a common passage for the
public, are flot subject to the servitude of the
public interest. The statute is -declaratory
only of the Common Law ri ght of every one to
use a stream, capable, in its natural statey
of transporting timber, etc., and declared also
that it was flot essential to, the public easement
that its capacity should be continuous. The
Act was flot iflteflded to confer any new
right.

Sec. 27 of the Court of Appeal Act doea flot
apply to cases of injunction, the. decree for an
injunction beiflg, s0 to speak, executed as soon
as made.

h>ethune, Q. C., anld Moss, for appellafit.
.11cCarthy, Q.C., and Cr-eetiian for respondent.

411 streams, Public kighways - Floating
timber on-Private Improvenents-Private Fromn C. C. York.]

rsghts-C. S. U. C., cap. 48, sec. 15-Costs CLARK v. BARRON.

-Stay of/execution under Appeal Act. Rule absolute on ç-round not, taken therein.

The plaintiff, a lumberman, was the owner in~ A verdict was set aside and a non-suit en-
fée simple of several parcels of land and large tered, upon a ground not taken as a defence at
tracts of timber. A streani, in parts of the bedthtrariiteruemiostaiete
of which he had the fee simple, ran through his vrit
-lands, which, in its natural state; had flot the Hed that it was erroneous for the learned
capacity for floating timber 'at any time of
the year. The plaintiff, and those through Judge in the Court below to have so given

Wýhom be claimxed, spent large sums of money effect, to the defence. It appearing upon the

'.1 akig imrovmens upn te steamandwhole evidence that the plaintiff was entitled
'1-1 depeing it, aend s o ther ae itra avande to succeed upon the merits, the appeal was
The defpendnt, whand tiymae lits vin the allowed, and the rule to set aside the plaintiffls
Theeengouroo, claimwed tert flt bis vherdit was discharged.
niabr onth strai. h ih t la E. Douglas Arnw&>r, for appellants.

timbe- dontesran Falconbridge, for.respondent.

C.(BURTON, J. A., dissenting), that the streamn
'was a public waterway by virtue of C. S. U. C.

'rP 48, sec. Y 5, which, by its termes, applied to
11 âtreainis, whether of natural capacity to per-

suit tumber to be fioated down themn or flot ; and
that the defendant had the right to float timber
'dow the. same during the spring, summer and

From C. C. Bruce.]
HUNTER v. VANSTONE.

Nez trial-Discretion of Jud.-e-A,01ealfrain.

An application for a neW. trial is >an applica-
tion to the discretion of the Court-, and Where


