
Canada's First Written Submission - Public Version 
3 December 1996 

95 

or impairing benefits. Article 26(1) of the DSU makes it clear that complaints concerning 
non-violation nullification and impairment can be made within the new framework of the 
WTO Agreement. 306  Traditionally, three conditions were required by GA TT 1947 panels for 
determining whether a case of "non-violation" nullification or impairment exists. These 
conditions are: 

a. the negotiation of a tariff concession; 

b. the subsequent introduction of a government measure that upset the competitive 
relationship between the bound product with regard to like or directly 

The text of Article 26(1) of the DSU is as follows: 

1. 	Non-Violation Complaints of the Type Described in Paragraph 1(b) of Article XXIII of 
GATT 1994 

Where the provisions of paragraph 1(b) of Article XXIII of GATT 1994 are applicable to a 
covered agreement, a panel or the Appellate Body may only make rulings and reconunendations 
where a party to the dispute considers that any benefit accruing to it directly or indirectly under 
the relevant covered  agreement  is being nullified or impaired or the attainment of any objective 
of that Agreement is being impeded as a result of the application by a Member of any measure, 
whether or not it conflicts with the provisions of that Agreement. Where and to the extent that 
such party considers and a panel or the Appellate Body determines that a case concerns a measure 
that does not conflict with the provisions of a covered agreement to which the provisions of 
paragraph 1(b) of Article XXIII of GATT 1994 are applicable, the procedures in this 
Understanding shall apply, subject to the following: 

(a) 	the complaining party shall present a detailed justification in support of any complaint 
relating to a measure which does not conflict with the relevant covered agreement; 

(h) 	where a measure has been found to nullify or impair benefits under, or impede the 
attainment of objectives, of the relevant covered agreement without violation thereof, 
there is no obligation to withdraw the measure. However, in such cases, the panel or the 
Appellate Body shall recommend that the Member concerned make a mutually satisfactory 
adjustment; 

(c) 	notwithstanding the provisions of Article 21, the arbitration provided for in paragraph 3 
of Article 21, upon request of either party, may include a determination of the level of 
benefits which have been nullified or impaired, and may also suggest ways and means of 
reaching a mutually satisfactory adjustment; such suggestions shall not be binding upon 
the parties to the dispute; 
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(d) 	notwithstanding the provisions of paragraph 1 of Article 22, compensation may be part 
of a mutually satisfactory adjustment as final settlement of the dispute. 


