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It was argued that, bv reason of the negotiation wlîic
followed liter plain)tif ascertaîned tlîat (lefendant liad
witliout au1thorîty giÎven to Mcl)ougall a receipt for mon.vy
on a l)retended sale of 34. a setticînent was arrived at.
MeDougall gav e til any clinii to 34, and got the haif of
35, at $100 a foot. The ansver to tliat satisfactory to nie
is; (1) MI)Dongall did not really then give iup 34. Ile gave
it Uip subsequently as the restilt of an action broiighIt by
plaintiff against huai. Thtis action w-as comimenced by writ
issiied on 30th 'Marcb, 1910, and (2) wliatev'er plaintiff didl,
lie did in coinplcte ignorance of the part defendant m-as
plaving, uintil the exarnination of Mc1l)otuga1l for discovery
inii he action Iast ientioned. Until that exantination the
plaintiff did not know that; defendant was acting ail for
hiînself while pretending to act as agent for plaintifr.

It was argiied fliat ini an action of this kinid, the
mîeasure of daînages is not the dîflerence between what,
plaintiff got fron i McDou-all and what defendant got
froîti Stabbs, but the difference betwveen real valiue on date
of sale to Mcl)omyall and the price paid by defendant for
the NIel)ottgail transaction.

The cases citcd by counsel for def'endant, arc, 1 thînk,
distingujisitable, but it is not unfair to the defendlant to
suiv thiat the real value even at the tinte of Me)ogleed
was about the suin thiat Stubbs paid. 1 would rather ac-
eept a real transaction such as sale to Stubbs than the
evidence of real estate agents as to the real value. T1he
dlefendant did not give evidlence on lis own l)elalf. Jt
nîay welI bc titat defendant knew the real value at tirne of
MeDougall deed wvas practicallv whiat Stubbs l)aiul a littie
biter on.

In any event the defendant slioald not contipiain if
asked to pay only whiat he receivcd.

The defendant's profit was $60 a foot for 55 feet, $3,300
as against flie srnal] eost of carrving this l)roperty from
December, 1910, to June 29th, 1911, the defendant may
be allowed the 2½%.ýy commission. If sold in ordinary
course by an agent, the owncr would have to pay that.
This wonld amount to $82.50 and would leave $3,217.50.

It appeared upon the trial that the plaintiff was pecuni-
arily intercsted only to the extent of an undivided haif of
the part of lot 35 in question. Then Mr. Hlearst was in
equity the owner of and entitled to the other hall. Mr.
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