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treapare : but that a convistion upon an indict- | be a mistake in opplying the rule to enll upon
ment, which v;in“sntheTsl;u; (:lf the‘ki?f, was nor ‘hetjl;”;'y tott;l-y 8 question of felony which was
par to an actiom, en there is the case of | not befors them.
iaging V. teh Velv, o T n o .
_ Higgina ¥ Butener (Yolv, 89)  Thus as ua Lusu, J.—I am of the samo opinion The
gotion brought by the plaintiff for assauiting his L . s
fe, whereby she died. It was objected that party injured should. in the firat instance, prose-
'if! . was objeote oute, nud untif he dues 80, cannut obtain pedrese,
this was & persounl aotion, which died with the | . b
wifs. Tunficld. J. says: * If & man beats the That is the rule; but how it is to he onfurced
vife. e o b we nr2 nowhers ijuformed. No instance has
gervant of J. 3. 8o that he dies of that battery, b ioued iz which the oivil d
il not hav : : h been meutioned to us in which the oivil proceed-
the master shall not have an aotion agninst the N n
. ing has bean stayel. 'The deferdant cannot
other fur the battery and less of the serviee, . NG N A
A s .| set up his own criminality. The judgs at Nisi
besause the servint dying of the extremity o, . . A . .
battery, it is now bscome un offence to the Prius cannot interfere in the middie of the trial
gr:“ bgi,ng couverted into felony, and tl'mt of the cause. He caunot refuse to try the ciuse.
&0“; the partioular offenc. wad r{;ate wron He oannot atay it. He cannot nonauit the plain-
fered to the master before andphis action ig tiff, if there bo evidencs to go to the jury in
:hereb lost.”  After thet oomes the unse of | *0PPOTt Of his oase upon the issues joined. = He
ereby ) . . onnnot direct a verdict contrary to the evidince,
Dawkes v, Coveneigh (Stgles, 846). This was an If the declaration on the fuce disclose a felony,
in~ k) '
a‘go;legfw;‘::ﬁs;ui&lg;} mx'rggs;mry:gﬁﬁ'{v:& that would ba a ground for dewmurrer, or for s
found to the effeot thas the defendant did felon- | 00U in arrest of judgment.
lously break the house and carry away the £250 Qusiy, J.—1 am of the same opinion. This
and was indicted for it, and was found guilty | is nn application for & new trial ou the ground
sud burot in the hand for it.  The question was | of misdirection; that the judge should have
whether, under thess circumstanoes, an sction | directed & nousuit or s verdict for the defendant
fortrespulss was miintainuble by the party in- | on the ground thut he had been guilty of a
jured.  There was at first s difference of npision felony. The defendant did nat say & word at
smongst the Judges, but upon re-argument the | the tiinl about 4 felony. e took his clinnce of
whole court agreed with Roll, C.J.,, who said: | a verdict. Nuw he says that o fe'ony was com-
“This is ut‘tez{’n conviction, n‘nd’ wo there is wo | mitted. This is a gosilinn inc«vtlﬂ{stelll with
fear that tho felon shall not be tried; but if it | that which he took at the teial. He has no right
were befure cunviotion, the actio. would uot e, | to come hers under these ciroumstance, Is
for the danger the felon might not be tried. And | there any case where such a course hns been
there is no inconvenience if the action do lie, adopted, or where such o plea hus been pleaded ?
;:;! siugo l;e‘lcoultd x'mtI hxwle hnddhis ren;::«l_v ’tl)'hore isinolkl’: "lherte_ lsuch} an !R;)pli‘ki'u(inn has
ore, he shall not now lore it: a there en t imaelf, 8 cannot
is no dnngv; luf compou:(;?ng'f‘orn(h;m:mn;.l” meukc su\cl? n ypre'lcewl:u:.n ljf";: nppenrvdcuupon
Judgment wan nocordingly given for the plaiu- | the face of the declaration, then it might be a
U It miiy be added that the decision in the | easo for demurrer, or for a motion in nrrest of
oase of /liggina v. Duicher wus on the grouud Judgment
that aciio personalis moritur eum personu.  From
the time of the case of Duwkes v. Coveneigh
there was no attempt made to interfere with | T T T T e e
aetions on this mround until tho suse of Gimxon REVIEWS,
¥ Wosdrull. The dicts bad been repeated in
the books, und the lnw had been go laid down .
In that caxe Best, C.J., seted upen it, and made | A 'PREATISE oX TnE Law oF Dayaces: Com-
R&g!’ullllli for nonsuniting the plaintiff,  That prising tho measure, the mode in which
s, however, was overruled by White v. Speiti- " cend o vl ot :
gue (18 M & W. 603.) Then wo come to the they are assessed and reviewed, the practice

oase of Welluck v. Conatantine (4 H. & C. 146 ) | of granting New Triats, and the Law of

In that cxge there was no issue of felony to be Set.off. By John D. Mayne, of the Inner
trled by the jury., The plaintiff, on the fage of

Rule discharged with costs.

the declarution, alleged that a felony had been Temple, ,E.M.lmm' Barrister-at L.aw. The
committed. 'Lhat, probably, would have heen o Second Edition, by Lumley Smith, of the
s for the summary jurisdiotion of the court Inner Yemple, Esquire, Barrister-at-Law,
instaying the action.” No such course, howover,

A Fellow of Trinity Hall, Cambridge. London:
¥8s taken. The onee went down to trial, nud L . 1
my brothior Willes nonsuited the plaintif. The Stevens & Haynes, Law Publishers, Bel

tourt did not set aside that nonsuit. Through- Yard, Temple Bar. 1§72,
out the argument, the dista of the judges . " . .
stemed to b% that the judge was Om.ong iE]x nﬁn. When the firs: edition of this work appeared

saliing, and that what he should have done was in 1856, it was welcomed a8 an able and a

% stay the prooeedings. Tho oourt then sug- | y\\ oy needed exposition of the Law of Dam-
ted & sler processus; bub the parties not

ing sble to ngres, the court thought it right | 2geS. The only preceding work of the kind
to discharge the rule. They might bave set | in England was the old and forgotten treatise

#ilds the nonsuit, on the terias th ¢ all proceed- | .o Sergeant Sayer. In the United States
in the aotion should be stayed until the ?

question uf felony kad beem settled. I do not | Professor Sedgwicke had written a work on
uoderstand the deoision. I think that it would | the Law of Damages that, so far as his coun-




