
(ktober, 1872.] L AW J OLI3R NA L. [ VOL. VIII., N. S.-2/
eng. lip]WELLis v.,flÂîîtlEî~S

r be ri tnistakg in aPplying the ruis to cali upc
the jury to try a q.oe.tion oi' felon>' wbicî Wî
not before themn.
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m1,pass: butwthat a connelîtioxi upiin an iniit.
mt hih was the suit of tire king, wae no

bar ta ail actioin. Thon ther, li the catte cf
3i;gini v. BîîtcAer (Yoly. 89). The wae a.à
tetion hroîîglt by the plaintiff for aseîuiing hie
Vfire, whereby ah@ died. It was objected that
à!# vas a personal action, whiob died with the
«tJ. Tiînflald. J. says: -"If a maxi beua the
orvatit of J. S. sa that ho diet o ut hît battery,
tlbs mKster shal nlot have an action againet the
ouIler for the batter>' and lues of the service,
bflg tht servî,nt dying of the extreiix o.
the butter>', it le noie heaume au offanos to i.he
C»ewn. being convertedi into folon>', and that
4cwns the particular offent. and private wrong
çffered to the master before, antd bis action le
tbsrehy losh." After that enînies the case cf
Dawkes Y. Couetieig/s ($tyles, 846). This was an
a"ton of trespase and earryin- awîsy t.O
The pieu was -lot gtiilt>. A spb..al verdict waq
foatd tu Hie effeat thitt the defendant did folon-
locel>' break the honse and carry aiea> the £250
âsid wae inilictud for it, and was found guilt>
and burut iii the band for it. Tht qusetin wae
whother, unîdor these circîîmstaocem, an actini.
for trespass vins rnî-intainiîhle by the îîarty lu-
jured. TiitvrL was at firsx a difference of )pivion
amongst the juilges, but ripou re-atgurnlent the
vhole court agreed writb Rohl, C. J., wlîo sait
t4Tbis ist iîther a contviction, and tic there is un
fsar that tho felon elouil flot he tricîl; but if it
were beforo conîvictioni, the aohiu- wijull tit lie,
for the danxger thie felonx tight îlot he tried. Auîd
there is io iiîconventienice if the acon do lie,
snd eiîice hie could flot have ltid bis rorl1y
bettre, ho chu11 

Lot 110w oct it : and LaOw thort
le no dane~r oif conipoutidiiig for the wrong.
Jodgîuieiit %vaîs uoccrdiiigly giron for the plain-.
tifl It îîi i bc ailled thât Ilie doolsion in the
mae of fIîgiîs v. Bitic4r wnseon tht grouiid
tbat acào puritoîalis ruoritur curn peroui. Froînt
tht tinie vf tlîe case of Daikes v. Cot-ciieig.ý
there was rio atteunpt fonde tu i n te fete witl
actions on tlie ground unlil the citse of Ginuvoa
vr. HWood;u11. Thes dicta lind beauu ruýpeatvd iii
tb. bookei, und the mIe buîd hotu su laid loien
lu that ci%,e liest,' C.J.., srted uIi-n it, find moîde
it a groluu il fur tioneititîîg the la Iitii if. Tharî
Sun, hoiecror, ma, overruled b>' Wl/iiu:e v.
gui (13 M & W. 603.) Thon vre comae to the
sals cf Weloc/c Y. Coausintine (2 Hl. & (J. 146)
lu that cKse thers vram rio Issue cf felon>' to ho
trled b>' the jury, The plaintiff, un the face cf
thé declartiin, alloged that a felony bial been
oommnittoîj. .1 liat, prtbab>', would hanve beu a
CRstu fur the éumniar> juriediction cf the court
la stayixîg the action. No macb course, howecver,
Iras ta ken. Tht case iront dower to trial, and
My brother %Vllecs nonsulhed the pInintiff. The
cort did tint set &aide tlîat tion2uit. Tbrough-
eut the argument, the dicta of the judges
ffieed to be that tbejxidge vrat wrong ln non-

ritling. anit that irbat ho shnuld have dons was
te stay tire proceedinge. The court thon aug-

esd su processi ; but the parties flot
easgal to agro., the court thought it right

tdislie'!rge tus rnis. Thie> might have set
sde the ili.nsnit, on the terres th t ail proceed-Ixige la t li action etiould ho etayed until the
question of folony> Ld titon jettled. I do nlot
tifl1deriliand the decision. I thinlt that it would
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LueSi, J.-I atn of thm Pain opinion The
plirty iîijuredJ ahoîxd. in the flnat instno, prose-
cote, sUt.d until lie dues 8o, canti,t obttiîîî,rei
That ie the rie: but hov it iii to bu o,ît',rceil
woe are unwhfe iriformeli. No in ,tatice lins
beau mentiotied to us in which rte civil pruceed.
ing bas beau *t;tyel. ire dufe id-it critinot
set Up his own crimnality. The judlgu ut Nisi
Prius cannot interfere in the middie of the trial
of the ctuee. lie camnot refume ta try the c-itse.
Hie cannot mtay it. He canant Lnnuit the plain-
tiff, iU tiiere bc eviderice to go to the jury jr.
support of hie susse upon the issues joinel. He
outlnot direct a verdict contrar>' to the evid'nice.
If the declaration on the face discloïe a fLýou,
that vrauld ha a ground for tiem.rrer, or for a
motion in arrest of judgment.

Qu ,J.-I arc of tho saine opinion. This
!o an application for a new trial oit the ground
of' mi.4directioti; th>it th~e judge ëhoulîl have
directed a noniiuit or a verdict for the Jlefendant
oit the ground thnt hoelîud booti gnil t> of a
felon>'. The défoîdint di-. nlot iuiy a word at
the titi about d felon>'. lie tor>k bis cliijîco of
a verdict. Now he maya that a fe'on>' wii coni-
toitted. This ia a petitin incînisteiit with
that which ho took ut the trial. Ife bas no right
t> conte huore under tbeme ciroutîîstîmce. le
there aîîy case wbere such a course lins heen
aî1optttd, or where suph a plea hue heurt ffleadeed?
There lit Ii011, - bers sucb av applictifon bas
been mado by the felon luinîsoîlf. ea Catnaot
moa mwiio precrîhîeut. If it appeare-d upon
the face Of the (leCIIIîratiOn, Ilher it Miglît be r.
Pase f'or denturrer, or for a motion in arrest of
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BE VIE WS.

A TIIEATISE ONi TITE LA)y or )F oe Coin-
prising tire îxîeuure, the mode ini which
tlîcy arc assoebsd and reviewed, the practice
of granting New Triais, and the Laff of
Set. off. By John D). Masyne, of the Inner
Temple, Esquire, Barri ster-at-Law. The
Second Edfitin, by Lumley Smith, cf the
Inner Temple, Esiquire, B3arris ter.at L aw,
Fellow cf Trinity Hall, Cambridge. Londoni:
Stoyenq & Haynes, Law Ptiblishers, Bell
Yard, Temple Bar. 1872.
When the firs4' edition of' th!& work appeared

lin '185e it was welcomed as an cuie and a
much noeded exposition of the Law cf Dam-
ages. The only preceding work of the kixid
lin England was the old and forgotten treatise
cf Sergeant Sayer. In the United States,
Professer Sedgwicke had writtexi a work on
the Law of Damages that, so far as bis joun-


