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question of extradition or discharge is there-
fore vested exciusively in the Governor General,
whose decision may possibly be infiuenced by
considerations which a court could flot entertain;
and, as appears te me, all that the committing
magistrata-or the judge or court befora whom
the accused is brought upon habeas corpus-bas
to do, is to determine whether the evidence of
criminality would, according to the laws of this
Province, justify the apprehension and commit-
tai for trial of the accused, if the crime charged
had been committed (or alleged to bave been
committed) therein.

Following this as the rule, there appears to me
no doubt that there was evidence te sustain a
charge of assanit with inent to commit murder.
But it is objected that this is not the charge laid
in the first information. which, on the contrary,
is in these words: that the prisoners -"did felo-
niously shoot at Americus Whedon, with intant
in Bo doing, him, the said Americus Whedon,
feloniously, wilfully and «of their malice afore-
thought to kili and murdar." It certainly would
have bean the more prudent course to have fol-
lowad the pracise description of the offenca given
by the statute ; but if the charge, as laid in the
information, involvas an assault with iutent to
commit murdar, and the avidance sustains the
charge of assault with that intent, and after the
evidence taken the accused are comnmittad on a
charge following the very words of the treaty and
statute, I think it would be discraditable to the
administration of the law if the verbal variance
betwaen the information and the statute ware
allowed to pravail. That shooting at a man with
intant te murdar him involvas an assault, cannot
be denied. An assauit with intent to murdar
may be proved in various ways, when by an act
of violence it is the intention of the sasailant, to
inurdar. Hare, the particular mode in which it
was endeavourad te execute that intent-a mode
which includes an assault is expresmed-it limita
the charge te one particular mode of assaulting,
but it la flot the less a charge of assault with the
felonieus intent; and unlesa the precise words of
the statute muet be foilowad, it expresses the
same charge which the statute expresses. If the
words of the statute were exactly followed, the
charge would be well laid ; but the converse is
not trua, viz , that the charge is insufficiently
made unlasa the very words are followed. I think,
tharefure, that the first warrant might be uphald.

As to the second warrant, there is ne auch diffi-
cul ty, but it is objactad that the fac te provad are
as much evidence of othar falonions intent as of
the intent te murdar, and therefore the intent to
murder is left uncertain on the evidence, and s0
there is not sufficient evidence of the offence of au
assault with intent to murder. The question of in-
tant is for the jury. I apprehend that if on such
evidence bafore one of our Courts a jury found a
prisoner guilty of an assault with intent to mur-
der, it could flot be denied that the evidence
fully warranted the finding. If s0, this objec-
tion fails.

It bas also been urged. and vary strongly, that
the evidence ehews that the intent of the parties
in the firet instance wae to steal -not te murder:
that the shooting at, with intant to murder tha
cenductor, wa8 ne part of the original iutant:
that a new intention to commit a different felopy
-though ebupled with an aet to commit it-can

only be fastenad on those who actually shared in
botb the new intent and the act, and that the
evidence does not establish this agninst the pri-sonars. Aftar carefully azamining the evidence,
I arn not praparad to say that it may not and
ought not to satisfy a jury that these two pri-
sonars and Simon Reno wara ail tbrae togater
whan the shots were fired, and that two of the
prisoners, possibly each of them, shot at the cou-
ductor. They were, according to Harkin's de-
position, the thrae who euterad the express car
almost directly aftar the shots ware fired. There
were others of the party at the same tima on the
engina, xnanaging it. I do flot percaive the bear-
ing of the case of Rex. v. Crise 8 C. & P. 541 ;
2 Mod. C. C. R. 53. It establishas that the jury
mnust ba satisfiad that the prisonars must have
had in their minds, at the time of the shooting,
an intant to murdar. I think there is evidence
to go to a jury to lead to that conclusion, as 1
think, if the conductor had beau kitlad, thare
was avidanca againet tham ail of mnurdar.

As to the effect te be given to the avidance
put in on behaîf of the prisoners befora tha com-
mitting Magistrate, I considar, for the purposes
cf this case, that it was proparly raceived. Some
portion cf it was givan by parsons on wbose cha-
racter and raspectability the prisonars' counsel
appearad te place littie ralianca, snd there was
semae important evidanca by way of rebuttal.
But that sncb evidanca, wban offored by way cf
answer te a strong prima facie casa, would have
jnstified the MNagistrate in discbarging the prise-
ners, I cannot for a moment admit. Indead I
hava net been free from doubt whatbar it wais
net the intention cf the Lagisîsture by the last
Act (31 Vict ) te transfer te the Govarnor Ganeral
axclusivaly the consideration of ail the evidauce,
that ha may determine wbether the accused
should be daliverad up. If thare ip net sufficiant
avidenca cf criminality the Magistrate ought net
te commit; if there is, 1 think ha onght, net-
withstanding there is evidanca sufficiant, if trua,
te sustain an alibi. On habeas corpus, the Court
or a Judge would datermine upon the lagai
sufficiaucy of the commitment te bold the accusad
lu confinement, and would further reviaw the
Magistrate's decision as te there baing sufficient
evidance cf criminality. As at present advised,
I think tbey would leave auy ether censiderations
presented by the evidenca breught ferward by
the accused te the Governor. I de net ventura
te say there would ha no excqption te this course.
But it is very easy te point eut the danger that
contrastiug cenfiotin gevidance-censidaring the
credibility of witnasses and similar mattrs-
might lead te. it would for many purposes be
assuming the functions cf a jury, and trying the
whele merits cf a case upon an enquiry institut-
ed only te ascertain if there la suob evidance of
criminality as WOuld jUstify the apprebansien
and committal-not the conviction -cf the accus-
ed. The treaty would be waste papar if a
Magistrate, appointed te cenduet only a pre-
liminary investigation, should, after hearing
sufficient evidenca cf criminality, take uperi him-
self te dacide that the incriminating avidauce
was worthless, or wns displaced, becau-ýe vit-
nasses on the prisouar's behaîf swore te a statO
cf facte inconsistant with the incrininating
evidence-for examplp, as in the present case,
swaaring te an alo'i If the Magistrate dis
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