February, 1667.]

LLOCAL COURTS & MUNICIPAL GAZETTE.

[Vol, II1.—28

neither the reeve. nor auy member of the conn-
cil, nor any manicipal elector presited at the
meeting tor the purp.ge of receiving votes. 3.
That the pill was clored at three p om., before
all the electors had polled their votes

In this term S Richards Q C . shewed cause.

The ease turned entirely upon the affidavits
filed on hath sides, the contents of which are
suffi siently stated in the judgment of the court,
delivered by

Hagarry. ] —We think the first aod third
ohjections ure completely answered by the nffi-da-
vits filed. bith us to the giving the notices and
us 1o the closing the poll.

The sceoud, as to the reeve uat presidiog, has
produc.d a large amount of testimony not cowm-
pletely reconciluble.

The witnesses for the relator swear that when
they voted the reeve was not there. The witness
McKay says, that from balf past ten to half past
tweive he was engaged in busine«s with the reeve
**ar some distance from the place where the polil
was held”  This statement mny bave several
meanings, wl it might be very diffienlt to assign
# definite meaning, on which perjury could be
charged. It the reeve bad noticed nnil explnined
this statement, there would have been nothing
tu argue. His owmission so to dv is the only point
in the ease requiring much coasideration [f
his affidnvit stond alone in answer, we might be
inclived not to sccept it as sufficient. But the
evilence is overwhelming, that he du'y opened
amd closed the poll, and a number of witnesses
swear that, *‘eacept for a short time on two or
three oceasions, when he was necessanily out of
the room,” he presided in the usual mauner. It
wny be probabie that the relator’s witnesses
when voting may have cuine in on these two or
three dceasious, and g0 not have seen him

We must uot too rigidly construe the statat-
able direction, thnt the recve, &ec . shall preside.
tu the case mude out for the defendauts, we can
Wot say that the cluuse in the nct was not sub-
stantially complied with.  An overstrictness of
¢ongtruction would open the door to innumer-
ub'e ohjections of n technical character to almost
every township meeticg held by tiue ratepayers,
Who, generally without legal advice, are ohliged
to perform the many duties and go through the
Wauy forms pescribed by the municipal nct.

There seems no reason to suspect that there
Wwas any unfairness in the conduct of the voting,
And we thiok, on the whole evidence before us,
we must discharge the rule.

Rule discharged.

CanrgerL v. COULTHARD.

C.8 U.Cch 19, secx. 151. 157— Division Court—Sale under
execuliong,

hxm-m_ums for about $200. f<sued against the plaintiff from
the firat divirion court of the county. nuder which lumber
Was selzed at his mill. within that division. A sale was
Altemnpted there without suceess, and by direction o: nne
“Ut the exccution creditors the bailif had the lumber
:',emova-d to !he county town thirty miles off. in the firth
d"’""' B, which <081 160, It was there bonght by G., the
fputy, sheritf, for §160, and the defendant pnrchased
:4)m him. The plaintift having brought trover, the jury
ooy wsked only to fiud the value of the lumber, which
thay twwessed ut $28<, and a verdict was entered for
. hat sum.
'p'«n MOtion on leave reserved, a nonsnit was ordered for
though rection 151 providug only for sale in the division
Where the guods buve boon seized, yet « salo in another

division to a bond fide purchnser would pass the property,
loaviug the party injured to recover compensation from
the bailiff: rhat G. must be nssumed on the tinding to be
fuch a purchaser, nnd defsndant could not be made liable
for purcharing from him. 3
Queere, whethur on the evidence, stated below. the jury
might not have found that G. was in fact purchasing for
defendant. who war & division court hailiff; and, if &0,
noder section 157. the sale would have been void.
Remarks upon the hardship of the case upon the plaintiff.

[Q B, T. T, 1866.)
Trover, for 66,792 feet of sawed lumber.
Pleas —1. Not guilty, 2. Not plaintiff's pro-
perty. 8. Leave and license.
The cace was tried at Lindsay, in April last,
before Hugarty, J.

It appenred the plaintiff had a saw-mill in the
township of Eldon, and that three precepts or
executions were delivered to one Huagerford,
bailiff of the first division court, against the
plaiutiff’s goods. I'he saw-mill was within the
limits of the first division court, and the judg-
ments were recovered there. (One Edwards was
the plaintiff ou two writs, the joint amount of
which was $122 06. The defendant was the
plaintiff in the other, which directed the levy of
$76 11, All three came to the bailiff’s hands at
one time. He seized a quantity of sawed lum-
ber, not less than 64.000 feet, in June, 1865,
and advertised a sale at the plaintifi’s mill, but
could not get a bid, and adjourned the sale, and
at a subsequent day tried again, but no one bid.

Then Edwards directed that the lumber should
be removed to Lindsay, which was in the fifth
division. and about thirty miles from the piain-
tiff’s mill, and Hungerford employed a man to
remove it, whose charge was $160, and who was
paid $80 on account. There Huungerford sold it
for $16). The defendant was at the sale; only
a few persons were present; and ome James
Gallon bought it, and he paid the $80 for haul-
ing it, which money he received from the deten-
dant.  Gallon was called, and swore that the
defendant had nothing to do with his making the
purchase, that he bought on speculation; only
three persons were there. After the sale the
defendant agreed to go shares with him in the
profits, and lent him money to pay for it, and
afterwards bought the whole. Gallon gave up
the purchnse to him for $10. The defendant at
that time was a division court bailiff in that
county, and Gallon wns a deputy sheriff. A wit-
ness for plaintiff swore that he went to the
plaintif°’s mill yard to attend the bailif’s sale,
and was willing to have given $4 per thousand
for the lamber. It was sworn it was worth $5
or $6 per thousand at the mill.

Hungerford swore that Edwards, one of the
execution creditors, directed the removal of the
lumber to Lindsay, and that the plaintiff said:
nothing as to moving it, but the man who drew
it away swore that the plaintiff forbid him and,
Hungerford from taking it away; that he ob-
Jected several times, and said it ought to be sold,
on the place.

It was insisted for the plaintiff that the lumber.
could not be sold out of the division where i
was seized ; that the defendant could not buy at
a division court sale; and that the sale was at
80 low a price as to afford evidence of a frauda-
1ent and void sale.

For the defence, it was ohjeoted that tha .sale
to Gallon passed the property, and. that; neither




