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ONTARIO REPORTs-RFCENT ENGLISII PRACTICE CASES.Master's report, and was refused on the ground RECENT ENLS PAT C à, Sthat the Divisionai Court hanojrsitn GIHPATCA Siniila, A c oIrsito
qucis'on had been arrived at by theQ.B. Division 'n Re Calerno0 , 46 U.- C. Q. B.Rule 47, defines the jurisdiction of a Divisi-onal Court, andi appeais of this kind are flot in-cluded in its provisions unless ail Parties conl-sent.

S. H. Jlake, Q.C., for plaintiff -The Judica-ture Act and Rules have flot taken away theright of appeal in this case. H eerdtTalr&EWart, Pp. 23, 25, 26, 27, 68, 599; . A.~.9, ss. 2, 3, and to sect. 12, 2which epesY continue the former practice
als. lb. secs. 29, 33, 35, 36, 39, and Rule47.Rule 523 applies to '"any judgrnent" antheefoe mstbe intended to include ail judg-ments, however pronounced.

This, moreover, was a suit pending beforethe Judicature Act, and is therefore to be gov-erned by the former practice...Tayîor & Ewvart,P- 404, Rule, 94 The Decree in the cause waspronounced 5th May, i88o.
Be/hune, Q.C.,' in reply Rule 49 il, confinedto proceechre and does 'lot affect the questionof jurisdictio.-Cur advz. vu/.
Sept. 8, 18 8 2.-THE CHANCI:IIOI< I_ can-not stIccessfull

3r distingriisîi this case from ReGil/erno, anid 1 -think that the case nmust bestruck out as not being appealalle to a Divi-sional Court, with costs of the l'lotion to strikceout. It is contrary to the 'vhole course of decisionto say the Act allows this appeal1-AI1ort v.fýg'rarn,» Re Ga/erizo, Trude v. Phoenl Xix ms.C'o., 18 C. L_ J. 54 The policy of the Act is flotto encourage these interm-ediate appeals. Rule494 docs not apply, for the case is flot pendingin the sense of that order. What 'vas pendingwas the Proceeding in the Master's office. If theplaintiff is too late to carry the case to the Courtof Appeal a special application for leave toappeal, flotwithstanding the lapse of time, mustbe made.
FERGUSON, J.-î concur.

Cauàlse struck ou.

T URNER v. HANCOUK.
Am.j ., sec. 49; . 55, t- 1_ on.J

32, Ru/e 428. 0CIS
(aost Of tnlstee-App ai as /

A trustees co)sts cannot be said tO te witif thediscretion of the Court, and are excepted OU dth
boesection and rude. liairedl.,Ic Ioskins, L. R. 6 Ch. 1). 28 1, i p1r>Qllee as to costs of trustee tio proceedinîf l ke

uflder Trustee Relief Act. C,1.33
This action M arch 24, C. A.- L.- R. 20 Ch 33Thf carryin w'a brought for the pur-Porof crryig. ito effect the trusts Of a certain,

settlement. It was tried before Bacone '. d.who ordered that the trusts should 1)e carried
into effect, but refused to allow the tutee hiscosts. The trustee appealed, and tequ*t9
was whether the appeal was aîîowable.. taJESSEL, M. R.- It is clear, in iny opn10fl th-this a case in which an appeal as tO oSts 'sallowable. The only excuse for the Objecton' tothe appeal is the recent case of In~ l'e Il k1 os

L.R. 6 Ch. D. 281. In Cot er dl V. s lat
L.R . 8 Ch . D . 295, the dlaim of trustees fo

costs is righty put on the same footing as th3t
of mortgag,,,5  (Reads Lord Seboriie's Wodi 0  tht ca"se, at P. 302.) But it is said that f,

Hkî.-L. R. 6 Ch. D. 2-81, is a differelit eftIn that case James, L .J., is rported tO eav-
l a n t s c x e b i t oe 

l -c tsaid, "Ti'îe Present is flot a case wvhere the apPlan i, ej- leblojustitioe entitled to, costs theCosts of a trustee being subject to the discretionl
of t e C u r . If w e h a v e to ch O O Se be e nthe authority of Lord Selborne and 1 'ord jstice

James, 1 should be inclined to follOw Lord Sel,
born's d - -thiflkb nes dcisio. But I go further, for rit was fot in the power of the court i10 r

Il1oskins to overrule the previo fs aLutoritis
th r f r nust take the decisiofi in tha ca ethave been founded on a mistakefi view of the

law, arnd to be subject to review. That beifg Owe corne to the words of . 55 (Ont. Rzule42t
'hich are as folows :- (Reads it.) " ha does
lot inclule the costs of a mortgagee or~ trU5tec

which 1 have shewn to be fot in the d sei <>
of the Court. Farrow v.' Austin,~ L. R.1 ChIrI
58 (su ra P. 454), is directy in point. î ti"
therefre, that this appeal n.%ust be aîowed t0
proceed.

COTTON, L. J.-î arn of the saine 0 1InThere is no< doubt the Court as power to deprive


