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tween the contractor and the owners. E. G. Porter, K., and
W. Carnew, for the plaintiff. W. S. Morden, K.O., and W. D.
M. Shorey, for the- defendant company. W. H. Tilley, for the.
defendant Herbert.

Swàuz v. Cix'ixD&2 PÀAcnq R.W. Co.-LENNox, J.-FEB« '27

Carriers-Sale of Goodts to Pay Charges-Negligence an£
Default of A.uctioneers Employjed by Carriers-C onversioni o,
Goodt-Loss-FaiZ7ure bo Deliver Surplus «oods-Tkîrd Parfie,
-Rmedy over-Uîmitatin of Amount to be Recovered-BiUl o,
Ladkng-Endorsement--Judgment--Cos bs-Set-off.) -Action fo:
an account of goods sold by the defendants or for damages foi
conversion. The goods were eontained in 97 cases of settleru
effeets delivered to the defendants in Liverpool, England, to b.
carried, to Toronto, Ontario. The defendants claimed relief oveý
againut W. J. Suekling & Co., thlird parties, the auctioneers whi
sold, the goods -for the defendants to pay the charges the latte
hadl againat the gooa. See the report of the cas upon an initer
Iocntory motion and appeals, 25 O.L.R. 492, 3 O.W.N. 601, 6e
Ç64. The Iearned Judge said that the liability of the, deten
dauts arose ont of the conduet of the third parties, the nue
tioneers employed to dispose o! the plaintiff 'a goods; and tha
the auctioneers' niethod of handling, caring for, keeping trac'
of, and acconnting for the. goods intrusted to thetn by the de
fendants was negligent and unbusiÎnesslike to a marked degrm
-A number o! technlcal objections were raised on behalf ofth~
third parties. On. wa-s that recovery was limite-d by the. bill
lading to $5 a package. Helid, that this did flot apply haiN
This ws a sale under sec. 345 o! the Railway Act; and, unde
sub-mec. 3, "the company shail pay or deliver the surplus, if anc
or such o! the goods as remain unsold, to the person entit).
thereto." The defendants did net take the. objection; and it j
not an objection that the third parties eau set up against thei
employera.-The third parties also said that the 'bill of ladin
liait never been properly endorsed. The learned Judge said th,
this objection was not open to the third parties; and, even if
was, -the facts were against them.-The defendanta wore pal
in full when the. sale was discontinnied on the 2lst October, 190
aud the plaintiff was; entitled to immiediate delivery o! the go.<
now sued for, and would havre got themni t that time if the, thil
parties had exerclsed reaaonable care and kept a propeu, reecr
The. transit ^wss completed, the. bailhuent waa at an end, ti


