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The contention of the defendant is that by
the agreement of the l3th JulY, 1855, upon
which he is sued in the cause No. 91 , he agreed
to pay Egan & Co., in four annual instal-
mnents,> £8,500, in consideration of their trans-
ferring to hin certain timber liinits upon which
the timber seized in this cause had been cut;
that they received froin hum in part payment
of the said suin of £8,500, neg-otiable paper to
the extent of £2,300, on account of which
there lias been paid £1800, that they allowed
him to enter upon and manufacture tiinber
on the said timber limits; and that the plain.
tiff whilst he joins bis copartners in enforcing
the agreement in question, as being binding
on the defendant, cannot, as lie attempts to do
in the present case, treat that agreement as if
it were nul], by exercising an unqualified riglit
of ownership over the timber limits, in consi-
deration of which the defendant so agreed to
pay £8,500, and as already mentioned lias
actually paid £1, 800.

The fact that Egyan & Co. received from the
defendant a negotiable note for £1,500, on
account of which £1,y000 bas been paid, is not
denied ; and I think that the riglit of the de-
fendant to have credit for the other £800 is,
as I have explained in the case No. 91, also
estabIished. It is true that under the agree-
Mlent of July, 1855, the defendant was bound
to give security within a certain turne and that
he lias wholly failed to give that security, and
thue pretention on the part of the defendant
that Egan & Co. waived their riglit to secur-
ity, by taking a part of the purchase inoney
without exacting security, is quite untenable.
I think that Egan & Co. had, anud stili have,
a riglit either to, enforce the agreement irres-
Pective of security, or to cause the agreement
to be rescinded in consequence of the failure
Of the defendant to give security ; but I do not
see how the agreement can be binding upon
the purchaser without being at the saine turne
binding upon the vendors and each of thein;
and I therefore thu,}k that Egan, whilst join-
ing with his copartners in suing for the price
0f the property sold by the agreement of July,
1855, cannot, in his own naine, daim the
Ownership of thatproperty as if it had not been
sold. In a word, Egan & Co. had their option:
as the defendant failed to give the stipulated.

security,they had it in their power to cause the
agreement to be treated as binding or as not
binding, but they cannot treat it as binding
upon one side, without admitting that it is bind-
ing upon the other, and in order to prevent mis-
apprehension I inay observe that I think Egan
& Co. will have the saine right after this actioni
bas been dismissed. They nmay, if they think fit,
repudiate the agreement in consequence of the

failure of the defendant to give thein securlty,
but they cannot, at one and the same time,
lam the limits and also the consideration

which the defendant agreed to give for those
limits. According to this view, the judgment
of the Court below, dismissing the plaintiff's
demnand,is riglit, and, as between the defendant
and the intervening party, I think there can
be no difficulty in maintaining the interven-
tion which is not contested by the defendant.

Duval, C. J., Mondelet, and Loranger, Ji.,
concurred. [It was intimated by Judge Me-
redith that Judge Aylwin, who was unable to
be present, also, concurred in both these judg-
ments.]

A. & W. Robertson, for Appellants.
R. & G. Lqftamme, for Respondents.

BRÂHÂDI, (plaintiff in the Court below,) Ap-
pellant; and BERGEROx. et al., (defendants:
in the Court below,) Respondents.

Service of Deciaration in cases of Saisie Gage-
rie-C. S. L. C. Cap. 83, Sec. 57.

Held, that under C. S. L. C. cap. 83, sec.
57, in cases of saisie-gagerie, it is sufficient
service of the. declaration to leave a copy at
the prothonotary's office, and it is not neces-
sary that the ordinary delays for service
should be allowed between such service of
declaration at the prothonotary's office and the
return of the action.

This was an appeal from a judgrnent ren-

dered by Badgley, J. in the Circuit Court on
the 3Oth of September, 1865, (reported 1 L. C.
Law Journal, P. 67.) The plaintiff having
issued a saisie-gagerie for reut, the defendant,
pleaded by exception d la ferme, that the
usual delay of five clear days should have-
been allowed between the service of the de-
claration and the return of the writ. It ap-
peared that service of the declaration had been
made by leaving a copy for each of the defen-

dants, at the office of the clerk of the Circuit

September, 1866.1


