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The Irish Court of Appeal has, la:î it down broadly that the
rnere apprehiensiori of coflsequelcCf, civil or criminal, to the debtor
himnseif will flot validate a payment, where the other circumstances
briog it within the fli. against fraudulent preference, and held that
an aet of fraudulent -preference- is comm itted -by *a trader who,
after having forged acceptances or bis, takes up the instruments
bc: rortz their maturity and before the holder ascertains the fact of
tihe forgery, without any active pressure and simply for the purpose
of e.i.ppressing the evidence of his crime. ( b)

But this decision canflot be regarded as good law in view or
sevcral later decisions by the English Court of Appeal. In one of
t1,w(-c it wvas declared that if a debtor, on the eve of insolvency, and
jw. t lbefore he becoines bankrupt, sells goods in order that hie may
î&eý.,rc money wvhich hie has stolen from hîs :naster or fromn
aiu*v1body else, and does restpre the rnoney, it wvas impossible to
hedý( that such a payrnent could be treated as a fraudulen
tratisfer. (c) A few years later the sanie court held that, as the
ýçi.tion between a defaulting trustee and -a co-trustc is rlot that of
dclitor and creditor, a sum *of money transferred to repair the
hre;tch of trust, is flot fraudulent, whether it was macle under
ixessure or not. (d) And quite .recently the sanie doctrine has
bectn rciterated, the court expressly declining to rule wsat the fact
of titeir having been no actual thrcat of a prosecution con-
stittcd a grounid for distinguishing the case froni those which
[)reccded it. (g) It is true that these were ail cases in which the
dufaulter held a ficluciary relation to the person to whom the money
was restored, but the language of James, h .J., as quoted above,
and of the judges in Ex parle Taylor, sup. shews that this

(1) &vparte Hi&rrriian Batik (1863)>14 Ir. Ch. i î,3. Blackburne, L.J., said.
Thti law iiecessarilv deais with his acts and with bis motives oniv so far as thev

tend to evince his intention , but I think that the t'ears or liopes tiiat formi tueý
bziiiriipt's reasons for his resolition canhlot alter or cjuality its effièct, or éhev the
abseiite of volition in the act whicli the law holds to ho fraudulent. So far trom
doing so, they shew his reasons and moýtives for the illegal act which lie lias
dierniiined to commit."

1d 1,,x p~arle Silsbins (i8Si) 17 Ch. D>. 58 per James, L.J. (p, 69).

(i) E.x #ar1e T aylop (t886>1 iSQB.D. (CO.A.) 295j, followed (wvitih %ome relue-
tillivc) i Lxi parte Bail (t887) 3 5%I.R. (C.A.) 264. S.P., The Mfolson Ranik v.ý
Ha' fr (î8go) i8S.C.R. 88 (IVourn 1er and Patterlion, 33., dissenting on the special
Wruwid iliat, on a proper construction of the statute, the effect of the transaction,
litL itue intent of the debtur, was the material point. See sec. 32 POSt).

f') Xeîu's Trustee v. Huntiig (1897) 2 Q.B. (C ) 27.


