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preferential lien. Nov, if this Act of Anne ho
the source from vhich the termi is taken and in-
troduced into the Insoivent Act, then the con-
struction and effect given to the expression in
the latter Act elîeuld be analogous to the con-
struction and effect, given to it in the former
Act, from vhich it is taken ; namely, that as an
execution crediter, afler execulion levied, cannot,
have the hentfit of the seizure vithout paymeut
to the landiord of the rient for the year preced-
ing the taking in execution, that le. preceding
the accrual ot the executien creditors' title te
affect the goods, se nieither can the assignee lu
inaolvency remove the goods or aipprepriate them
to the purposes of the Insolvent Act, without
payruent te the landiord of the relit for ene year
preceding the accrul of the titis of the acesignee
in insolveucy. Lt is not in virtue of the leecor
having distrained that the Stahute of Anns gives
to the leseor a lien ou the tenants@ goods pre-
ferential to the rights of the execuhion credihor,
but in the absence of any distress miade. Se,
upon the like principle, the lien muet exist as
against the assigîlse in ineoivency, under the
Insolvent Act. although no distrees had been
mnade. If a distress hail been nmade and levied
before the sheriif came in with su execution,
the Statute of Annîe availed nothing: the dis-
tress levisd prsveilsed over the execution. So.
upon the aiîalagous principie. tlîe distresslevied
before insoivency takes place muet prevail over
the title of the assigose lu itisoivency. When a
distrees bac been made anîd levied, the landlord
is in possession of the goods distrained. as a
pledgee; before the Statute of 2 Wm. & M. as a
bare piedgce, but since that Act, as a pledgee
with a power of sale. 11hi position, in tliat case,
seenis precisely te correspond with the pledgee
cf tAie effects cf thie incolvent, with a lien thers-
on, mentioîîed in the above provise, extracteld
fromi the lUth section of the Act of 1869. MNIr.
Maclennan's argument vas, that this lieuý ac-
quired by a previous distrees, vas tbe ouly lien
designated in thie 8lst section as thie preferenhial
lien, which vas by that section restrceteâ te the
one years rient. lie coîîtended tbeat theie could
be ni) lien utitil the latîdlord, by distraiuiiîg, had
acquired posses>ioti ; but that constructioin ap-
pears te, be net only inconsictent with the, pro-
vîso to the luth section, vith the terme of which
the conition of a landlord who had distrained
before in.solvency precisely corresponds, but aise
inconsistent with tIne latter part ef the 81. t sec-
tion ihself; for the prefereutial. lien thers re-
ferred ta le regarded as continuing in re.spect of
reut accruing due after the iîîselvency, duriug
the occuipation of thIe assignes as tenant This
concluding part cf the 81st section would seela
te excînde the idea contended for by Mr. Macletn-
nan, that the preferentitiil lien arose in vir-tue cf

adîstrees made and levied be/are the însolvencyV,
and would seera te give corne pretext for a cen-
struchicfl that the tein " preteèreiihial lien cf the
landlord for rent," is used as equivalent t;)6 thMe
rigqht of Mhe landierd Io di.strain for i-caf," whicîi
le restricted te the -,arrears cf rent during the

,period cf eule year hiet previouc t tht, executien
cf a dced (-f aý,sigflrieit, or the issue cf a writ cf
attâchment, and frola theîîce se long as the as-
sîguee shal retain the premids leased."1 if this
be What was meaîît, titan we mnust, I think, con-
strue the section as ,eferriug te the power of thie

landiord to distrain afler the insolvency takea
place, and not lu any mauner as impairinig and
defeating rights fully, and for good considera-
tien, and bosuâfide ftcquired loefore the inî.olvency,
iu virtue of a distress, to which is attachied by
law the right of retaining possession of the geods
distrained as a piedgee thereof, with power of
sale, 'which power nothing cau divest, shirt of
payment of ail rent ini arrear, te the extent of
six years' Rrrears. 0f such a right. bonâ fide
acquired before insolvency, nothigig but the most
express laDguage cau, 1 think, divest it latndlord ;
and this construction is in accordance with the
provisions Rud the policy of ail the bankrupt laws
which bave from tinie te tirne been i force in
England, which, neyer profeseed to deprive a
landlord of the rights which hie had, in due
course of law, acquired by a distress mede and
levied before the act of btrnkruptcy ; and with
us the equivalent ho the act of bankruptcy is,
the executiog a volunýary assigoment, or the
issuifig of a writ of attachînent, in compulsory
liquidation.

The sound principle appears te be that.in-
volved in the provision above extracted from the
34th section of the Imperial Bankruptcy Act of
1869 (ch. 71), and what is therein eînbodied is,
1 think, the construction we must put upon our
Insolvency Act of 1869, in the absence of any
language more explicit than that contained in
the 8lst section. It îaay be, and no doubt je,
very bard upon the general crediters. and ineet
probably vas neyer contemplLhed as au event
likely ho occur, or against whicl, it was neces-
sary te make provision, that a bvidlord ehould
suifer his tenant to faîl in arrear fur sjix years'
rer.t, aLd immedîately upon, tie eve oeinselvency
execuhe a di,,tîcess warrant, aDd mO obtain a pre-
ference over the general creditor4; but it would
bie a dangerous prececlent, upon language such
as is used in the 8sit'section of the Act, ho de-
prive a landiord ()f the benefit which a distress
made and levicd befure the inisolveticy has been

Ialways held to gîve to him, aîîd wbich bas neyer
heretofore been interfered with by noy .of the
Bankrupt Acte which have prevailed in England
or in our owti countrv.

1 think the landiord is entit1ed to maititain bis
di-tress for the six years' rent. admitted te have
been ini arrear when the distress vas made. Ln
Grifflih v. Brown~, 21 C P 12, we held that the
landlord was restricted to the one yettr'a arrears
of rent accrued due prior to the insolvency; but
in that case the titie of the aèsignee in insol-
vency had been perfected before the distress was
miade

Judgment for defendant.

REGINA V. STAFFOSi».

Licensc to seil spirituous liquÀors-Qzitaltng of t y-law under
which issiied-Convictiofl for, sellig quashed.

The quashing of a by-law. under which a eertificate has
been granted and lieense issued for the sale of spiritueus
liquors, does not nullify the license; and a conviction
for selling witlîout licence cannot, therefore, under these
circumnstances, ba supîorted. [2C.PH.T17.

K McKenzie, Q C., obtained a rule to quash
a icouvîctien for selling liquor without licence.

It appeared fromn the papers aud afidavito
filedl that the defendaut resided in the village of
Almonte, and vas a shop-keeper; that on or

LOCAL COURTS' & MUNICIPAL GAZETTE.88-Vol. VIII.]


