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house Unless excepted in the deed:- Act of lOth
April 1819, Pampb. L. 600 ; Knivhi v. Beenicen,
6 (2a;tey 372

Outly a few of the generat principles governing
party-walis independently of statutory enact-
nients have been discussed in this country.

1. Without a contraot or statutory autbority
no owner bas a right to build bis watt beyond
bis own line, and if hoe does so the adjoining
owner may treat it ase a trespass and compel it
to b. taken down, or ho May use it as a party-
wall without paying anytbing for it; Sherrrd .
Csseo, 4 Sandford 480; Orman v. Day, 5 Fia.385. The observations Of WOODWARD, J., in
Zugenbukler v. Gilliam, 3 Clarke 391, that atcommon law the adjoining owner by using the
wall makes it a party-wall. and becomes liable
f4r the value ofbhalf the watt, are nlot supported
by autbority, as the passage cited from 2 Bou-
vier's Inst. 178 is based on the statute of Pennsyl-
vania. This case, therefore, except so far as
founded on tbe statute of Iowa, cannot be re-
garded as sound law.

2. Prim4 facie the wall and the land on which
it istands are beld in England to belong to the
adýjoining owners in moieties as tenants in com-
mon, but tbis presumption is rebutted when thsi
amount of each one's ownership can be ascer-
tained, and each is tben owner in severalty of
bis portion: Gale on Easements 411 (3d London
ed.) And the American courts are said to lean
towards this latter presumption : Sherrerd v.
Ceo, 4 Sandford S. C. 480. Each baif, bowever,
is subject to an easemnent of support for tbe other.

3. If two adjoining owners build a watt partly
on eacb lot, and by express agreement or bycontinuons use for twenty years, treat it as a
party-watl, it becomes a technicat party-watl and
each bas an easement of support for bis haîf:
WebstervY. Stevens,, 5 Duer 553.

4. So, if an owner of adjoining lots build upon
thern a watt partly on -each, intended and noces-
aary for the support of botb, a convoyance of
either bouse and lot witb its appurtenances,
grants an easement for the support of the bouse
in s0 much of the watt as stands lipon the other
lot: Eno v. Del Veccluo, 4 Duer 53; 6 Id. 17.

5. After sucb a grant and continued use of the
watt for twenty years neither eau remove the
watt or deat with bis haîf so as to impair the
support of the othor's bouse: Eno v. Del Vecchio,
4 Duer 53 ; 6 Id. 17-; Potier Y. Whaite, 6 Bos-
worth 644 ; P/dill>., v. Bordman, 4 Atlan 147.
In Potter v. White, one wbo took down a party-
watt and built a new one without tbe consent of
the adjoining owner, was beld liable for los. ofreut, and expenses of repair, &o., made necessary
by the removat of tbe aId walt and building of
the now. In Pkllps Y. Bordman, tbe Supreme
Court of Massacbusetts granted an injanction to
restrain one owner of an ancient party-wall froin
cutting away a portion of its face and orectinga new wall ou bis own land two inches froma that
part of tbe old walt left standing, and oonnected
witb it and supporting it by ocoasional projeoting
bricks and ties.

And in Eno Y. Del TTecchio, ub 8s&p., il was
said that if either wishes te change the watt ho
may do so witbin the limite of bisn own lot, pro-
vided b.e does not injure the other, and for such
purpose4e may shore up the wbole watt for a
reasonable time white the changes are in progress,

but if hoe does this witbout the consent of. the'
adjoining owner be does it nt bis own peril, &à
tbe question of inegligence does not corne in at
&Il, and no degrea of cure or skitl wilt relie,. bini
from tiability if injury i. actualiy done.

The Supreme Court of Ohio, bowever, have
hetd the contrary, and that where' owners of
adjoining lots build a party-watt by express
agreement for the support of tbeir bouses, but
witbout any stipulation as to the continuance of
the watt, either party or bis grantee bas a rigbt
to take down bis part of the watt, after notice
and using sufficient care-athough it May bave
been used as a party-watt for twenty-one yeara ;and wbere tbe watt fell down, notwitbgjtandinIK
the care, it was betd that there was no cause of
action: Hieatt v. Morris, 10 Ohio State 523.

The rutes above ennnciated in Eno v. Del
Yeccko snd other cases do net, bowever, appt>'
to a party-watt buitt by tenants for years of
adjoining lots, se as to affect the reversioners or
their grantees: Webster Y. Sitvens, 5 Duer 553.
And the right to use the party-watî is onty tbe
rigbt to use it as itha8 been used. Thus, A. con-
veyed a bouse to B. witb a reservation, Il he
owners on botb sides to bave mutuat use cf the
present partition-watt." Tbe watt, was entiret>'
on the tot conveyed to B., and onty a portion of
it was used as a partition-watt. A. subsequentty
conveyed the adjoining tot to C., who enlarged
the bouse and used a greater part of the watt
tbau was so used at the time of the conveyance
to B. Hetd that ho was liable to B. for darnages
in so doing; Price v. McConnel, 27 111. 265.

6. How tong the easement of support acquired
by lapse of time or by contract not specifying'
the terni for wbich it is granted, continues, is
stitl an unsettted question. That it continuez
ëo tong as tbe watt romaine sate and wel adaptedi
to tbe original purpose, appears to bo conceded
by att the cases cxcept Hieait v. Morris, 10 Ohio
State 523, atready cited (supra .5). Wben how-ever, tbe walt becomes ruinous and unsafo or
unfit for its purpose of support. either party ba&
a rigbt to take down bis balf in a skilfut manner,
after due notice to the other party. And if one-
baîf cannot b. taken Iown wittîout danger, the
owner may take down tbe wbhole, and sucb rîght
is not affected by the nature of the use or occu
pation of -the other building : Campbell v. Mesier,
4 Johns. Ch. 334; Partridge v. Gilbert, 3 Duer
184 ; 9. ., 15 N. y. 601.

But wbetber the rigbt of support continuei
longer than tbe existence and ifitnesa of the old
watt is questionabte. In Campbell v. Mesier, 4
Johns. Ch. 334, 'Chancellor Kent appeared te
thiuk that the easement was in fée, and wbere
one owner putled down an ancient party-watl
wbich had become ruinous, and rebuilt it, the
Chancellor held tbe adjoining owner hiable ta
contribute rateabty to the expenise, provided
that if tbe new waIl sbould be bigher or of more
expensive material than tbe old one, the builder
sboutd pay the extra expense. But in S/herrerd
v. Cisco, 4 Sandford 480, it was held that if the
watt be destroyed by fire or accident the adjoin-
ing owners are not bound to rebuild it. The
land becomes freed froni att servitude in relation
to the party-watt as in case of two adjoining lots
without buildings. And in Partridge v. Gi!bert.
3 Duer 184, 15 N. Y. 601, Denio, C. J., was of opi-
nion tbat the riglit to support ceased when the watI

12-Vol. III.]


