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WILLIAM FLiyillNG,
{D^tndaitt m tHe Gmrt ttkmj

AFFELLANT,
AND* . - "

JEAN HENRI AUGUSTE ROUX«
JtJVDOTHERSy

(PkdiitiffiMtkeCmutbiUml <*

BESFONOENTH

THIS wu an actMMi en eampUiiiae, brought in the Court of King's Bead) tat the District tt

Montml, by Jkan Heum Augusts <Roux, and others, for.a disturiNttce ftroubleJ of their right

ofBmMJk/in the Stuimtrie of Montreal, against the said William Flimimo, ihe Apdhnt, who
had buib a Windnnfll, in the said Seigneurie, and who had ground into ikrar wheat and other pain

for the eenntpm or tenanU ofthe Respondents.

The Respondents aie thus described in thdr declaratian filed in the Court below :— '
—

- •* Meuirt Jean Henri Auguste Roux, Superior of the Gentlemen Ecclesiastics of the Seminaijr

« of Montreal, Seigniors in possession of the Seignionr <^ Montreal, in the District of Montreal, in •

•' the Plwvince (^Lower-Canada, and the said Gentliemen Ecclesiastics of the said Seminary of
« Montreal, Seigniors in possession as aforesaid of the iai<^||^ignioiy, by Meuire Joseph BomeuiT,

" their A^ent and Auamey."

The deft

to the

set up by the said William Fleming consists of per^ptory exceptions, and ofpleas

«*

era

Bythefbnner, the defendant in therCourt bdow denied: 1st. Theesistence ofthe Seminarvof

Montreal as a BodyCoiporate or CommmuaiU. 8d. Their right to sue in a eoUective name and by
their agent or attorney. Sdly. He contended that the said dechuratien was insufficient! because,

amongst other pretended defiM:ts> it did not alladge that the said^Seminaiy was ever possessed ofthe

ri^ ofAoiMfW^ or that it ever eras posseued ^a Banal Mill within the said Seigneurie, at which

the iCMuAairw or tenuis thereofmight cause their grain to be ground.

^ese exceptions were dismissed by a Judgment of the Court below, rendered on the 18th April, **

iMl : And the same Court, lAer having hrard the parties i>n the merits, awarded to the Respon>

dents, by its finalsludgmeut, ofthe 20th June^ 1888, the conclusions of their declaration.

FVoffl these Judgmento it is that an qtpeal ha8.been instituted by the saidlfVillittm Flemii^.

With Kspteot to the first of thc^ Judgments, It is respectfully contended, that the said William'

Flemifig hath lost his right of appeal ; because, by his sobseouent proceedings in the cause, had,

without having, filed any exception, or made any reservation, he has acquiesced in the said Judg> •,.

nentt tendered on the 18th day of April, 1881, and barred any flirther consideraUon of tbp -

«xceptions, which it has. set aside. w

,

If it were otherwise, however, the Re^ondenU are prepared to shew that these <

yraperty diansissed. >

isly. BepauseK in an action ofcompUtinte, the quality of the Pbuntiff' can never be the s(IG}ect of

contest! the only question that can present itself for examination is the naked ftct ofthe ttrot^ or

^itUriMnoe: the onlyde^nce that can be made is either to deny the possession of the Piaintiir„or

erset up a oentrary one. fPoMer, Tmitt dt la Po$»tmm, No. lOti 105. FerrHre, Diet, de Droit

Verio ComplmiHtei ptge 987. Gauret, %fe Unkertel, p. SSS.J The reason is evident. The
temdyaftMUnflfredrMs against a trespasser- should, from the venr nature ofthe offence, be an
C^ed&ia«sonab (EMbiU Noe. \ tmd %Jikd by the Plamt^ in tke Omrt ietov.)

8dly. The Appdiaat has no rig^ to raise such a contest : because, interest \>> the meanire of

ght) -and he h>ante»»n aahadtfir.-ef inteast.in thegnestJoni allow him to deny the possession

rthe Semiaaiy as a Body Corporate, and you kllaw liim to estaMisb the ri|;fat of some other

geigneur—mf « tUrd peraon. , He is a etnt^mty ntanant—as such he has nothu^ to.do with that

tfudilios of his Se^Mute. He is tiMnd to yield «ir(l« Jtr/^at which is due to it Besides, diis is'

• queatieii iavetving the state «nd«oiditiM dfme^/^M fftiem d'etatJ,-*he possession ofwhkh
,

fiinne an uhiliiili which k is diflMt to ovsNane. fPiM: IVM dm Cont. de Mari^, No.MB.^.
It i» a quostien relatm|i to the existence of aiSarpotate-Bedy, tadinwhieh the King alone can blh>-

Intenated. Ancording to the kiws t^ Mortmain, no individual ^ have iu> intnest in the property

ofdM

^ 'I

1,

./
/"


