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C. L. Chain.] HIAROLD V. STEWART. ro. L. Chain.

eats Tite learnnd judgo who trled tho r.iqo ivould have
cot tlfied for such comtq I ih, had hn.d aihorlty t» do se,i
anîd ho therefuru refused fo Interftiru.

[Chambers, July 12, 1806.]

Tht plaintiff rcc ered a verdict for $I1<1 in an
action for use and occupation. At the trial, a
certificate te tlie effeot that the cause was pro-
perly breught in the Superior Court was asked
for, but refused by the learned Chief Justice cf
Upper Canada, for the reasons given'in the fol-
lowing memorandum :

I do net see any sufficient grounds te justity
me in giviega certificate for cests. Tho verdict
is within tht Couaty Court jurisdictioa, and these
courts have jurisdictiou te try such an action.
Ator carefully reading my notes, I cannot say
that the titie te land was brought irte question.
It was net lu truth disputod. The question was
simply as te tht premises actîxally used and occu-
pied by the defendaut, by the permission cf the
plaintiff upea defeudaut's request."

Tht master taxed ttic costs upon the Caunty
Court scatle, actwitbstaudiug the objection cf the
defeudant that only Division Court costs were
taxable, whereupon a surmeons was taken eut,
calling on the plaintiff te 8h.ýw cause why the
master slibuld net rovise the taxation.et costs,
by taxing the plaintiff's costs on the Division
Court scalo. ou the ground that the cause was
vithin the jurisdictioa cf tht Division Court.

ITarmon shewed cause nnd filed bis owa affi-
davit te the effect:

That the action was brought to recover the
ameuant due from the defendant te the plaintiff,
for the use and occupation by the dofondant ef
certain lands of the plaiutifi', Mary Aune Hiarold,
vife of the snid plaintiff, Thomas G. Hlarold.

That a considerable amount ef previous litiga-
tien had taken place hetwoen the samo parties,
te estahhisli the rigbt ef the plaintiffs to the lands,
for. the use and occupation et whicb, by the de-
fendant, this action was brouglit.

That at the trial et this cause, eue cf the prin-
cipal witnesses was the deputy sheriff cf the
Connty et Ilalton, who wnê rigidly crcss-exam-
ined as te bis having given the plaintiff posses-
sion, under the writ ef possession issued after a
previons action cf ejectmient cf the said lands.

That un Pxemplification cf the judgment in
the said action cf ejectment was put in at the
trial on the part cf tht defendant.

That the amount sought te ho recovered by
the plainitiffs was vnriously sworn te by the wit-
ntsseq, at a mucli larger sum than wns awarded
as their verdict by the jury.

That the sniid amount sougbt te be reco--red
by the said plaintiffs was in ne way te be con-
sidered a liquidated ameunit, or an auxeunt or
balance clairned, ie any way struck or settled,
betweerm or hy tho acts of the parties, en as te
briug it within 'the icope and ueaniug cf the
Division Conrt Act.

That in the copy cf thme iflhlavit of dishurse-
monte, made by tht defendant, (and served upon
deponent, veit'.i notice cf taxation cf defendant's
conts, te ho made at the samne place and timo as
iras appointcd for the taxation cf bhe plaintiff's
ceats, in order that any difeérence of costs te be
allowed on taxation might ho thon ascertained
or nllowed.) the det'endant alladed and sworo te
the prefessional evidenco te ho given by eue cf

lier witnesses, ns a land 8urve) or; and aIso te a
plan asnd survey wlîich w:is necessary on the
trial of the said cause, and was îîsed at the trial.

That th~e leatned cliief justice, whila deliting
Le grant a certificate for feul costs, used the
expression that the verdict rcndered was - witbin
the Couuty Court jurisdictioa."

That a bill of couts was servcd anJ notice
of taxation given to tax the saine on tîte County
Court scale, on which scalo the said 'noste wero
taxcd, and that at the samo time the differenco
cf Superior Court costs woe taied and allowel
te the defondant, amounting te upwfbrds cf ten
pounds, according te the stat-'te in such anse
made and providod.

Mr. Ilarman cited C'leaver v. Hargrave, 2
Dowl. 689 ; Seilman v. Booir, 8 M. & W. 552 ;
Woodham v. Newman, 7 C. B. 666 ; Arcli.
Pr. Il Ed. 518 ; Pattersons Pr. 500.

C. &. Patterson eupportod the sumnmons.

DRtAPER, C. J.-The Common Law Procedure
Act (s. 828) provides, that in case a suit cf the
propor competenoy ef a Cuunty Court ho brough t
in the Q. B. or C.P., or in case a suit cf the
proper competency cf a Division Court ho brouglit
in either cf these Courts, or in a County Court,
the defendant shall ho lable te County Court
costs or to Division Court costs only, as the case
snay be, unless the judgo whe presidos at the
trial certify in court immediately aft8r the ver-
dict lias been recorded, that it is a fit cause te ho
withdrawn from the County Court or Division
Court, as the case may bo, and brought in tho
Soperier Court or a County Court, making pro-
vision, if the judge does net s0 certify, for the
indemnification ef the dofendant.

This action having been brought in the Queen'a
Bench, I refused te certify under the above sec-
tion. It had been previously held by that court
ln £'ameron v. Campbell, Il U. C. Q. B. 159, that
'where a causa hadbeen impropenly broughtin the
Quoen's Beach, and a verdict rendered, for an
amount within the Division Court jurisdiction, the
judge who tried it had ne pover te order County
Court cests, the suit flot having heen comaienced
thero. I had --anted the certificate, iu that case,
helding a difféent view; but finding the opinions
of the cbiof justize and my brother Burns against
me, 1 acquiesced ln their decision.

In that case the judgrnent proceeded on the
foundation that the Court could net, on anything
that appeared, say that the plaintiff liad, any
dlaim against th- defendant beyond a money de-
mand cf an ordinary nature, net exceeding $10J.
If 1 had had authority in this case te have cer-
tffied fer County Court co8ts, I should have doue
se, first, because I feit ne doubt, that on the
ovideace, A5 well as on the caueocf action, the
case was cf the proper competeuce cf the County
Court ; and next, hecause, if the case hâd hotu
instituted ia the Division Court, the evidence
was sncli as te mupport a dlaim beyoad $100,
and therofore beyoad .the jurisdiction cf tht
Division Court-in the 'words of~ t'uo Act, flot cf
tht proper competenceocf the Division Court.

I presume that it wns shown to the master, as
it is new showa on affidavits hefore ine, that tht
amount souglit te be recovered in thi8 suit was
ln ne way te hoe cousiderod a Equiditcd ameunt,
or au amount or balance claimed, or iu any way
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