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plaîintiff'e maid close, and ollier wrong- to the PlAiîttiff did, bo the Gons DiSTIT NIUTUAL Fîa lsuAc Co. v. IVrusBTici.
plaintitia dama~ge of tbreo huudred dullare . and. therefure, ho S., asid.. jwîd<prnt on pallmivnt of mosis ,oithin a lime 1amitni- krct i tmtr
briogs this suit, &o. orf ens wtoheme *ime-k.iht e!ptatnieffi (o cosis afier refuiil vie. 'ugÀ error-

Sloarp practte ememned.
Robert A. Hlarrison., for defendant, obtaineti a suromons, calling On tii. lot Mlarch An order wax made, getling agide a Juilgm.,nt on <tay tient cf

upon plaintif? to show cause cOOtg mitiia wrek Uin th., Rth >arch tliS c-bito were tenilerct. And liroutia
lorrrfle.On the, smo day tii. di-fenîinnt, tritting t<ho judItmcnt am pet

1. Why the declaration, copy andi service thereof elhoul flot bo amide, file Anti serveil bis piea.o. togother wiib a deinanti of repiiratil.îî P'lan
set sid, uon te goun ttat te dclartio wa notforthe tiffi aflerwartio ,ltmnde tii. ouste, andi on non pavttu..ot iosteud electtion.
Bot side upn tu grund hatbItedectiraionwas lotfor .îo114,1. 1. That the. tenider of ct trsaq lit Aulfitent loto.

cause of action in respect of %vit.h the plaintiff mueid ln the inférior 11.44. 2 Titat the. tender was A roinfilanco widi the ortier mtotiing aside tiie judg.
court. mn ntri

lr.3,tit th., effect o.f <ho order, foiloweil Li tho tendter, mas to tiot aî.id, the,
2. Or wlty the declaration shoulîl net bo set aiio or struck out judgnent and executinn. anas ti nakitth flinlzand e.viceor the pleas eguor.

as tcnding t0 cmbarrass th> fair trial of tho actin. Hed'i. 4, Thott whero tii. contiuct of tii. defa.îdaott attorntey toits irematlîuu,, thi
wtt. a grîttttt for rottiaing r.itA tif the app<csi<ioti

3. Or whly the declaration shoull nlot ho amcnded, s0 as to malte Plaintiri. Ant. aardt to avoiti Juîgmet.ît or non lti., , took lico. on the pleag, andi
tîto samo conformi to the plaint laid! by plaintiff in tho infériér ten emecutre a ilower cf att.ornery attorizlog a çotrty to déi'nanl jia> inet if

cour, ongîouds dsclood i atidavis an paprs fled.tii. COOtm. payinesit 0f wliicit watt rifiiFO'I t he, gt'uitt t ho pot ofattOr-
cout, n gouds iscose i afidaitsan paersfild.ny imia net countsnineui by tii. hig.tii4cfl of Ihbo Comtpany.

.Jolin Bell, Q. C., 8hesved cause>. Ile contended tliat tho decla- 11<14. 1, That tii. dti tîto pay the. rola coutiue. notmitistiuoting the refusai te
ration was for te Baille cause of aciion as in tlîo court bclow *. 1PA, 2, That th., ing of lthe replication wus not, untior tho circumetanceoi, a
that it taiglit ho in a différent forai, but ltat se long nt the cause waier of îtialnttil'. riglit ta col.,
of action was the tiamo the differenco la bbc formi of fiction was of 3, That tiie, ;ialitiffowere etiti toit oulitantiai order direriiug tii.,liay-

nient o! th-. coýt, and. tii. ros of tihe Aplication.ne cottacquence. Ile citod Oison v. Mlactienry, 1 IVils. 277 ;Boer- QuSe: Illinitil,ý rîglit, untier titi circuoî,tAnc o. ta cesta betipon attonety ard
erbank v. Wlalker, 2 Chit. R. 5>17 ; B!acklocc v. Millikanî, 3 U. C. cliett lt Wa nid by the attorney fur the, dol'adaîît, as a ptitthtuienît for li
C. P. 34. Vexationus conduct. (hmes 1rhMad3a ,1C.

Robert A. Ilarri3on, in support of the sumnuons, argueil that The dcclaration*in this cause contaîned a cout.on a promissory
te cause cf action la the court. below was thé entry of the bull, note mîade by defendaut lu favor of pliiintiffs, ct.d the comnmun

to suetaifi wbîclî proof of scienter would bo necessary ; but that money Counta.
hoe the Cause Of ,îction was the entry of ilho defenint trih te On the 2Otb Fcbruary last, final judgment was signcd, in default
bull-a cause of ncîzon la respect of wlîich plalittif? could flot sitc of a pies.
la te division court, antI a cause of action, whiclt, under the Cir- On th> 24th February defendani's attorney obtained a sumnuons
cunustances, ho calculated coulil fot at ail ho maintalard inanty fromntr Justice Adtam Wilson, calliîtg on thé plaintiffs te show
coturt. Ile cited Bmecwrlh v. Slioredike, 4 Burr. 209~2 ; Cowurd v. cause why tiîe final judgment ahould not be set midos oit tle ground
Jiodtleley, 4 Il. & N. 478; 2 Chit. Archd. 9 edn. 1247. titat an application liad been made by tho defendant's attorney for

DISAPER, C. J.-The flrst summons te thIo defenîlant stittes the the defeadant, residing in Dundtu, tg the attorney for thé plain-
cause of action lo be thrit the defendant did Ilwilfully. negîîgentîy .tîffi, residing la Gaît, for further time to plead l e which appli-
and mtîlicîously commit damago t.0 the personal property" of the cation tic an5,wer vins reeeived until tho 2Oîh Fcbrutîry, the day
plaintif?, on which judgmoent was signed, and on the meriti.

Tits tas ssuilby maistal, ati n to barng ismssei. On the lt March last, Mlr Justice Adama Wilson mosde an orderThisvra isuei bya mgisral, ad o th berin dimised.setling aside the judgment on payaient ot cosîs ivithin one weok,
The plaintiff thon tiued out a summons from te division court, th defodant undcrtaking tu go te, trial at the thon next assizes

te, answer Ila ati action for damnages, for the causes set forth in for the counly of Waterloo, and te plcad i2sably within the saine
the plaintiff's statemtent of claim bereur.to aunxed." TViat state. period cf one week.
meut was-,, Williamt Nlason o>aims of John Morgan thé suta of On the 4tlî litrcb the master taied the cosîs under lte order ef
ninety-nine doilara for damages sustained." the lst Mardi at the sua of £6 69. 2d.

The affi-lavit on which tlie writ of certiorarî iras grantedl shows On the 8tb March tho agent fer the> defen,' ..~ s atttA7 ltn-
distiîîctly dliat the plaintif? iras compîaining that defendant's bul deredl the cost8 to, a clerk in the office of tue plaintiffs' atber..ey,
had gored a fllly bolongiîîg to the plaintiff. the plaintifsâ' attorney being at the timue temporarily absent la

Berlin. whîch costs the clark refused.
The plaintif? lins noir declared, Ilfor that defendant broko and On the saute day tho agent for defendant's attorney flled pleas

entered a close of thé plaintif?. calîrd, &c., and thon and there o? non-fecit and nover iadebted, and servedl the sanie, togothc!'
witb a certain bull rcf defendant's tore up, &o., the earth and soi], ivith notice to reply.
and therew>ith the said bull gored, wounded and killed biro horses On the 9th Mi.treh, tho attorney for the plaintiffs having retnrned
of tlie plainîirfs, thon and theré found and bcbng depastured inl front Berlin to Galt, attended the office of the agent of the attorney
plaintiff's close." for defendant, explaiaed 10 hien that tho cosîs had heen refuseti by

It seetas to me that tItis is flot meroly varying thc form o? action the clcrk througlî errer, atid that ho (the attorney) inas willitig at
la the court beloir, but varying the cause of action, and tating once te join issue and go te trial on the rnoney being paid ; vihore-
one net only nlot institutcd ia the court beloir, but içhich coutid upoa the r.gont for defendant's attorney stated ho bad returned
flot have been instituted thore. the money te his principal la Dundas, but that h.. (the agent)

If the plaintif? bail sued in the division court for damages for would write for lb.
breach o? contraot, and badl, on the cause being removcd by cerus- On th e samie day the plaintifsi' attorney sent a telegrata to tho
orari, have doclared for breach of promise of marriage, lie would , defendant's attorney, i nforming ii tbhat the costa had been rofused
according to thé argument relîed Olt for the plaintif?, havé been through errer, and would ho accepted; of which tolegrant no
regular, thougli the Division ('-urt Act expresslyenacts that those notice iras taken by defendant's attorney.
courts hiall not have jurisdiction la cases of hreach of promise of On thé saine day th e plaintiffs' atborney instructeti bis agent in
marriagj. Dundas, by letter, to caîl upon thé defendant's attorney and

tho rovsionla hé L ~>explain irbat hail occurred, and at the sanie tinte receive thé
have net ovrokehproviio inth .. P. Act, bhat a amounit of costs if tho defendant's attorney iroulti pay thé saine.

plaintift may joîni difforent causes of action la the srime suit; but Oit the lOth Match thé agent of plaintiffs' attorney at Dundas
1 apprebend 11. applies te Boits instituled irreg iîarly in thé sape. calleil upon the defendant's attorney for the costs, but thé latter
rior courts, and net te sncb as are remeved by cerltwrars. Hlere, refused te pay thera, stalîng Iliat ho iras nlot acquainted with the
tte te plaintif? bas net joined difeérent causes of action, but pro- bandwriting of the plaintiffs' attorney, antd expressing an opinion
fesses t0 declaro on theo cause of action la thé court below. I thi a power of attorney iras necessary before ho wouid pay thé
tiîk thé decharabion is irregular, and must bé set asido iîth ttmoulii.
Costa3. On the Ilth Nlarcli bte plaintifsd' attorney caused a irritten

Summons absolnte iit Coes. votico te bo servod upon thé dofendant's attorney, domanding psy-


