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CURRENT CASES IN ONTARIO.
.. . « When
the examination of the witness must be first

obtained,” In Holmested’s Manual, p. 206,
it was suggested that the proper construction
of this Rule was, that it should be deemed to
afford an additional remedy rather than as
being a substitution for the former procedure
under Order 256.

The point we see has been recently before
the Court of Appeal in England in the case
of Raymond v. 1apson, 48 L. T. 403. In that
case oral evidence was sought to be given
after judgment in reference to the accounts
directad to be taken. The plaintiff, without
order, issued a swbpana, which the witness,
under advice of counsel, refused to obey, the
contention being that the former practice
under the Imp. statute 15-16 Vict, c. 86, ss.
40-41, from which our Chancery Order 266
is taken, had been superseded by the Order
37, I. 4, from which our Rule 285 is taken,
but the Court of Appeal decided that the
former procedure in Chancery was still in
force, and that there was no irregularity. The
correctness of Monaghan v. Dobbins, there-
fore, seems now open to considerable doubt.

IN the case of Meyers v. Kendrick, 9 P. R.
363, Mr. Justice Osler appears to have ad-
hered stedfastly to the decisions of the Com-
mon Law Courts, and following those
decisions has determined that where a
plaintiff’s action is dismissed with costs, the
defendant has no right to examine the plaintiff
as a judgment debtor, either under the rule
of the Supreme Court or the statutes. There
seems to be no good reason in principle why
a plaintiff who has become liable to pay costs
in this way should not be subject to examina-
tion, and we are moreover morally certain
that the Legislature never intended to make
any such exception in his favour; and it
seems to us that it is only by a very strict
construction of the rules and statutes that the
exception is made out to exist. Rule 366
provides that a judgment debtor may be ex-
amined touching his estate and effects, and

as to the property and means he had °
the debt or liability which was the Sub)ecto
the action in which judgment has been_t is
tained against him was incurred,” and l'lit)’
said that these words exclude the POSSlblses
of the rule being intended to apply t© c o
where a plaintiff is defeated in his actio? at e
ordered to pay the defendant’s costs. on un
other hand it appears to us it might Bt ff
reasonably be said that as soon as a pla-m,-is‘
issues a writ he submits himself to the ,]? "
diction of the Court, and incurs “a liab}htyi
to pay the defendant’s costs in the aC‘tlof;ity
so ordered by the Court, and that this hab}c
for costs, therefore, is one of ‘“the S‘fb]e X
of the action,” so far as the defendant 15 o0
cerned. It may not be the sole subject it
the action, and it is not necessary th%
should be, otherwise if a plaintiff sued °°
promissory notes and recovered judgmen* oS
one and failed on the other, he could not ot
amine the defendant because the 1ot
which he recovered judgment would nOtioﬂ
“ the sole object ot the action”—a conclu® es
which would be absurd. All that the ™ 4
or statutes require is that the judgment sho o
be in respect of a liability which was the 5
ject, or one of the subjects of the actio? 2
which the judgment is recovered, and l::laﬂt :
pears to us that a judgment for the defer this
against the plaintiff for costs fulfils )
condition. It is absurd to say as a matt% ect
theory that the costs are no part of the. su \Jv I
of the action ; when as a matter of fact1t 15 end
known that in many cases the costs in the* t
form the most material part of thes¥ ]1‘ci'
matter in controversy, not only to the 5 ke
tors, but to the litigants themselves: o
for instance the celebrated case of #% uc
v. Caldwell, In that case it is not t00 lrrttorrfl
to say the costs will in the end pl’Obat?ly ts
one of the, if not the most subSta““sjlf
of the subject of that protracted litigati© be 8

The question of costs appears to US to o
substantial part of the subject of every ac i
and the case of a defendant recove'""g] oW
ment sgainst a plaintiff for costs 1%




