
The question whether defendant wu. acting bona fid
the diseharge of his duty as a constable in searchiug a
vate house, as being a bouse of public entertainmeut,
liquor, was a question for the jury; and, in view of det
ant's admit-ion that he knew he had no right to szear(
private house, it is difficuit to see how he can have made
search in diseharge( of his powers as a constable; indeed
real defence is that the seardli wa8 made by leave, of pl
tiff. ilonest belief is al-ways a question for the jury: 'Mc
v. Cummings, 6 0. R. 400.

During the argumnent counisel for defendant uirgedl
the procuring by plaintiff of a lanteru and giving it to
fendant when entering the cellar was conclusive of leave,
ing beeni given by plaintiff to make the search. But pl.
tilt says lie told defendant when handing him the la't
that he had no riglit to Bea'rch the cellar, and plaintiff's hc
keeper said that while defendant was descending the c
stairs she heatdl plaintiff teil hun lie had, no riglit to se
the cellar, and defeïidant huxnself admits that, as plai
hanided hima the ]antern, lie told'hlm lie hadinu0 ngl

8erhthe huse.
TIare is no plea of leave and license on the reco>rd,

miîthout an~ amndmient that question cannot properly hi
il tIe amendmieut liad been mnade it must have been
nûitted to the jury.

Appeal allowed, nionsuit set aside, and new trial ordi
witli liberty to dIefenidant tu ameud by addîng a piea of 1
and licenise.

Costs of the formier trial and of the appeal to plainti
I1y event


