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thereto, shouit) not ho set aside, on the rut
that both the plaintiff and defendant were art the
tirae of the issue of the writ citizens of a foreign.
country ; or why the arrest shoult) not bc set
aside, and Mhe defendant a/toge/lier dischar-ged

fTom custody, on the gronnt that the defendant
had net, either at the lime of the m-aking of te
affitdavit to arr.est, the issue of the writ of copias
thereon, or the arrest of the defendaut there-
under, an intention to quit Canada. itih intont
to defraut) bis creditors generally, or the plainitiff
in parficular. or for any other purpose. Draper,
C. J., in giving jut)gment, says :-lIn this
application to st aside the defendant's arrest
and discharge him fro'nt custody, the onily point
for dlec-sion raiset) is, that the defondant bad not
ai the tie o!' the granting the ordor, the isning
of the capias, or the îoaking o!' the arruot, any
intention of' quitting the Province eof Canaida witli
iutent to detraut). It was not preisedi lpon mec
to review thte decis/on of the learnted .Judye wleo
mode thte order for the arrest, upon any .3uggest/sn
of Mhe /îneugic/cncy of the affidat Ljfre kim to
82sts/en stock an Ordler. 'Îio application was
baset) entirely on the ncw motter disclosed lipon
afidavits. fa th e former cùitrsc been la/cen I
soo/t) have referred the malr (o i/trIo/i court."

In -7)IcItnes v lackilýýn, t6 U. CG L. J. 14, thte
application was by sumnionu to sheiv cause w/tp
the dfaatstodnsleds/ugdfo u/
and the houl bondi ho cancellet) Ilon the greund
that the affidàvýt on wbich the ordcr bad been
obtaineti did niot ('co the naine of the p&rty
from îvhom the plaintiffreceived the information
that defeudant was going to Now Caledoiîia, anad
apon groundg dsc/ocet) in aff/davifs ant) papierg
filed," These affidavits, which wero vory numer-
ous. were offeret) for the purpose of shewving the
dealingg hetween the parties, and thiat, altbonigb
defendiantwas going fromi Canada, il wias but for
a short tinte on business, and that ho was leaving
bis family hero, and negativing ail intention to
defraud. Ilapaqrt.7, J., afier referring te these
affidavits, anti to GIraham, v. Sandrinelli, anti the
points tbcre tattîl as undecideti, 

iay *-"1/oflot necessary further to t)/seîss thte question o' ",-I
jurisiction in Chambters, as I dispose of t/t/s case
sepoî nq/ v/etc of t/he mer/ts.", '

In Swift v. fonce, 6 U,1 C. L, J. 63, the appli-
cation wïts in Chambers for a jsumînons tu show
cause -wby the ordes' of the Juigeofe! the
County Court o!' the County of. Brant, the writ
of copias issuet) thereon, the copy and service
thereof, and the arrest of the defendant under
the saiti wriî, sitouit not ho sot îtsidi3 with
costs, for (oînong sevoral grounds stittîl,) the
follooting, which avas te only orne ho t b h
tenabte, nianelv-that the writ secs issiiet out of
the Court of Common Plcas, and ello of' the
âftidavits on wblica it was issued w:os enlitlcd ils
te Court of Qqieen's Boiich. Richards, J ,giviog

jutigmnîc in that case, says :-' The casec cited
frein 5 E. & B. 272 (Hargreaves v. Ha(yes) socms
to me to ho a strottg eue ini faor of the plaintiff,
and tîtere would always ho great reluctance to
set aside the order of a judge directing tho arresi,
wben there are strong grountds froim wltioh ho
migbe droor the conclusion that the defendant
seas about te leavo the Province of Canada. At
ail events 1 aran ont preparet), even -if I tad t/te
aut/tori/y oo te do, te set aside the arrest on thse

ground that the learnet) Judge of the Couinly
heurt ought net ta bave ordered it, from the ln-
sufficieîîcy o!' thc affidavits placet) bel ore 1dm."l
Tîte learned ,ludge, however, seas of opinion that
lthe net having the beat) of IluI the Queen's
ilonch" eraset) ivheis the affidavit was filet) ln the
Common Pleas, andi the tille of thle Court of
Common Pleas insertet), was the act o!' the
plaintif!' and ou irregularity, and for that reason
he set aside tite arrest. 1-le eays :- uOe of
the tifillavits bore je entitiet) iu the C'ort of
Quoen's liench anti tho other le net eîîtitied at
aIl. Il uîay ho argue(] that the affidavit might
nose ho entitled, wlîich Ions a blank for that pur-
pose ; but Chat seonît net got over the dit)fculty
as to the otber, and bheM affidavits are noeesary.
to ju8tify the arrest. 1 have seti) ne case ivhich
goes se for as to decide that a plainitiff is not
guilty of' an irregularity wheuà ho endlec bis

j ffiCitivit it one court, andi uses il in anotiier.
1 tbink, indeoui-,ently o!' tLie question of îrregu-
larity lu iitsing the affidavit entitled jii one court
for th purposa o!' honing hailtsh

1
o procesýs ont

of' another, that cor statute seas ii.tliuîet) te pro-
vide expressly for the mtode it 'ihch iiffidavits

te Jl to bail ivere le ho swotn and enlitled
seheni used in eithor <,f the courts. The plaintif,
not ltavin., foliowedt that course, is, I think.
clearly irregular in lis proceeding." I would
lnfer fru-il the saille loartuet judge's decik/ton in
Mo/loy v. 8/toto, 6 C. L. Jý N.S. 294, that lhe would
îlot have muade use o!' hie languagoe if -Eler/y v.
Weltrn, 2 Prao. flop. 147, ovbicba uas a ticcision

of the fiulI court, bat) heen cibeti, atM ivhicb in
111e/loy v. S/tais hte followed. It is Eingulir Chat
neither in Sifi v. Jones nor hn A//otan et lic. v.
ILen sel, 3 Prao. flop. 110, lier in Paloter v.
llot)yers. 6I U. C. L. J. 188, wias -El/cr/y v.
Ivallon citoti.

Iu A//mon et ux.v. KLeitse/, the application watsin
Chambers 10 jet aside the order for tho defen-
t)ait'8 arrest modle by the Ceunty Jutige o!'
Essex, with the wvrit aut) arrost, oui varions
grountis, viz , the îosulllciency of statement o!'
utny pont1 coause et action, ont) tue absenice of'
any facts indicative o!' an jomoediate departure
from Canada, thç absence of any headiîg te
the afidtayit showing wbat court it oves in, andi
othor nminer grounds. Iiagarty, J., f'elle'wing
tSwift Y. Joncs, set asidJe tho arresl upon the
ground of irregularîty is lte tible of the court
tiot iîaviug been instrtet) in the alidavît seo it
was filed on process issuing, but hoe atit)' afler
referring te Terry v. Coïtstock aitt ilI/clones2 v.
Medc/clï, I desîre te ho uut)erseeocl as ex-
pressing ne opinion as te my right te reviow
the Couuty Court Jutige's decision iu a case like
the present."1

lIn Poulier v. ilodjers, 6 U, C. L. J. 188, tbe
forai o!' thc sasumene seas te show cause why thle
defendant e/toiod est be discharget) freon ciîs/ody,
ondthebb ordor te boit) te bail, the copi&s, the
arrest of the defoîttani thereuntior, ont) subse-
quent proceedinps bat) thereon, set acide upon
several groundis, among whricis was the following:-

-" 4th. Jitoanse there seas net at tbe lime o!'
manking such affidavit te hold lu bail or sait)
order, or the issuing o!' snob wiit o!' capias, a
a goo) ont) probable cause for the plaintiff
believing that the defendant nnless lie shoulti ho
forthwith apprehenided was, about te quit Canada,


