May, 1871.]

LAW JOURNAL,

[Vor. VIL, N. S.—127

Co. Ot.]

CLEMENS QUI TAM V. BEMER.

[Co. Ct

ters coming within any of the classes of subjects
enureerated in section 92 of the B. N. A Aet,
1867, over which the Provincial Legislataure has
exciusive jurisdiction to make laws

By the 14th subsection of section 92 of the
B. N A Act, 1867, the administration of justice
in the Provinces, including the constitution,
maintenance and organization of Provincial
courts, both of eivil and criminal jorisdiction,
is conferred upoun the Provincial Legisiature.

The deelaration in this case sets forth that the
conviction referred to, as made by the defendant,
the retarn of which he ought to have made, was
the imposition of a fine for an assault and bat-
tery ; and inasmuch as that cannot be in any
gense ¢onsidered as what the statute means by
“the administration of justice.,” it is in my
opinion in every sense to be regarded as apper-
taining to the ¢riminal law and the procedure in
eriminal matters. A summary proceeding before
a justice of the peace is authorised for a common
assault or battery (when it is requested by the
prosecutor}), Z.e,, for what would otherwise be tria-
ble by iudictinent as a misdemeanor and be rank-
ed as » criminal offence. No authority other than
the Dominion Pariiament could deal with it. The
procedure and forms for the prosecution and
conviction of offenders in such ecases are laid
down, a return of the conviction by a given time
is prescribed, and a certain consequence is to
follow a neglect of making that return We find
the whole subject, from the complaint to the
retarn of the conviction dealt with by the crimi-
nal Acts of 1869, passed by the Dowinion Parlia-
ment (Vide 82-833 Vic. cap. 20, sec 43, and
eap. 81 ) I can only regard an assault and
battery as a criminal offence, although triable
summarily: and therefore, by the 27th subsec-
tion of the 9!st section of the B. N. A. Act, 1867,
anything connected with the prosecution or its
eonsequences must belopg to the exclusive autho-
rity of the Parliament of Canada, and could not
be dealt with by the Provinecial Parliament.

By the Law Reform Act of 1868 (sub-section 4
of section 9), the Con. Stat. U. C. cap 124, was
only amended, not repealed: the returnsof sum-
mary convictions and fines by justices of the
peace were required to be made quarterly to the
clerk of the peace, instead of to the Courts of
General Sessjous of the Peace. I therefore con-
sider the reasonable construetion to be placed on
that amendment, as expressive of the intention of
the Legislature. to have been to confine the 4th
subsection of the 9th section of the Law Reform
Act of 1868 to convictions and fines for the
classes of subjects enumerated in sab-section 15
of section 92 of the B. N, A Act, 1867, as to
cases, not criminal, over which the Provincial
Legistatare has control, and that that Legislature
did not thereby assume to act beyond the scope
of its powers, or to legislate concerning returns
of convictions in criminal cases.

If it were competent for the Dominion Parlia-
ment to legislate concerning the summary trial
of criminal offences, and lay down the procedure
therefor, I'apprehend it was also competent for
them to deal with the retarn of the convictions
and its results, to preseribe their legitimate con-
clusions, and to affix or impose any penalty for
non-observance of what was Iaid down. With
that power, as a necessary consequence, must

follow the jurisdiction to alter, amend or repeal
any existing law affecting the same sabject,
for the purpose of assimilating the criminal
taws of the whole Domivion. 1 caunnot therefore
uvpderstand that the Dominion Legislature has
Jjurisdiction over a given subject up to a certain
point, and that the Provincial Legislature hag the
right to step in and begin legistation where the
Dominion Parlinment bas left off  The jurisdic-
tion to legislate and dea! with any given subject
must be entirely under the control of the cne or
the other, and not under the piecemeal anthority
of both. If it were otherwise, the statute law
of the conntry would assume such a fragmeun-
tary character that in a few years we sheull
find it difficult to wend our way through its
perplexities.

By referring to the Dominion statute of 1869,
32, 83 Vie cap 86, schedule B, we find enp. 124
of the Con. Stat. U C. wholly repealed, except
section 7 (which section 7 relates to returns to
be made by sheriffs) : with this saving. however,
in the second paragraph of section 1, ¢ such
(repeal) shall not extend to matters relating
solely to subjects as to which the Provincial
Legislatures have, under the B N. A. Act, 1867,
exclusive powers of legisiation, or to any ennct-
ment of any sueh Legislature for enforcing. by
fine, penalty or imprisonment, any law in rela-
tion to any such subject as last aforesaid.” So
that until the passing of 32 & 33 Vie. ecaps. 31
and 36, by the Dominion Partiament, the Con.
Stat. U. €. cap. 124, for all purposes of the sub-
jeet in controversy in this suit, remained unre-
pealed and unchanged, in so far as any return of
a conviction or fine for a criminal offence was
coucerned, or for any offence dealt with by the
criminal law of the Dominion Parliament, or
whereby the procedure in criminal matters was
prescribed.  Noune but the Dominion Partinment
could amend, alter or repeal it, and that for all
purposes set forth in the 15th subsection of the
92nd section of the B. N A. Act, 1867 ; and as
to any subject referred to in the second paragraph
of section 1 of the Dominion statute 32 & 33 Vie.
cap 36, the Con. Stas. U. C. cap. 124, and the
Law Reform Act, 1868, remained unrepealed.

The Con. Stat. U. C. cap. 124, required the
return of the conviction to be made to tne vext
ensuing General Quarter Sessions of the Peace,
and the 76th section of the Dominion statute,
cap 381, prescribed that a return of convictions
should be made by the justices of the peace to
the next ensuing ‘‘General Sessions of the
Peace ;”’ and as the Law Qeform Act, 1868,
limited the number of gessions of the Court of
General Sessions of the Peace to two in each
year, iustead of four, as formerly, I think the
defendant was only bound by law to make a
return to the General Sessions of the Peace pext
after the conviction, which would be the 14th
day of June, 1870; and as the allegation in the
declaration is that he did not make the return
before the second Tuesday in March, 1870, and
a8 there was no allegation made which would
bring the case within the provisions of the Domi-
nion statute of 1870, 83 Vie cap. 27, sec 3, I
think the judgment should be arrested.

The defendant was not hound to return the
conviction or fine so soon as the second Tuesday



