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= RIGHT 0Fr A LANDLORD TO REGaIN POSSESSION BY FORCE.

the tenant.- The court distinguish Dustin v.
OW1dreV on the ground that tbeict here was

t1Ot W'ithin the Statutes of Forcible Entry.
]ýt this was flot so. Breaking violently into
' 4.welling-.huse is as indictable as force to,th"dPeron Rez v. Bathurst, 3 Burr. 1701o

%'d1702. We must therofore regard this de-
8.5t a a return to the earlier doctrines beld

bthis court. In Illinois, however, in the
elses Of Page Y. Depuy, 40 IDi. 506, Reeder
'tfeuprdyl 41 Ill. 279, the court considering
t~ e nglish authority equally balanced andhAýrnQerican cases conflicting, adopt the con-lu8iOtls of Ditstin v. CJowdrey, which they
%'l'ider establisbed by incontrovertible argu-
'enfts. As these cases rest therefore nîainly
'>n uthority, we leave them to stand or fali,th the cases on which they rely. It is
1ýe1relY to be remarked, that the court is con-
:'tn ini its view of the effect of the statute,rid eConsider that any violent entry, even after

thtenant bas abandoned the premises, is
"q"&lIY withinsthe prohibition of the statute,
4t'l8ubjects the landlord to, an action of tres-

8.i conclusion which no other court has
;fefltured to adopt, and which is distinctly re-

dP'Iated even by those which have sustained
action of trespass in other cases, but which

f%, lnerhee the logical resuit of implying
ý' u the statute a liability not therein expres-

;the absurdity of the conclusion not lying
eh 1neans by which it is reached, but int doctrine froîn which it is drawn.

In~ 14souri the true distinction is drawn,
te 'Is held that wbatever remedy the ousted
tjrl rnay have by the statutory process of
tetonhec nnot main tain trespass agai nst

lrd. Kreiet v. Mqeer 24 Mo. 107;
Y. Dean, 26 Mo. 116.

aLssac 'usetts, notwithstanding some
'ha dita or decisions not duly limited, the

14 cs learlî in accordance witb the English
fo' nd an action lies by the tenant neither8forcible entry nor for forcible expulsion
caOufnecessjary foroe is used. The early

8h(i&mpaon Y. Henry, il Pick. 379, in
:!'htedietum of Judge Wilde occurs,

te quoted at the beginning of this ar-
W18strespass for assault. The plaintiff

,whiî eae wt a pitcbfork by the landiord
th e,,thelte was effecting an entry; and
kr0n gog used by the court so far from
fI,0.. 1ing the doctrine, sougbt to be derived
'& -'t Of the general unlawfulness of force,
tht 'tt'nnIdately preceded by the statement,
Otl) defence clainied was Ilthe right not

ti breaking open the bouse and entering
0 % .~With force and violence, but also of
lk>,,ý 1tig an assault with a dangerous wea-
P2Ope The wbole simply rneans that as im-

J2%t tOrC was used, trespass for assault lay.
the 5P8.ss qu. ci. 'did not lie, was beld in

RaueCse in 13 Pick. 86. In Miner Y.
the E y Cush. 482, 485, tbe sanie j udge citesblnlis'h and Ne'w York cases, whichbhad

kd th8.
8. pos could be reained by force,

%t h4 n atssonilay, 'and declares thsto be

the law of Massachusetts. In Meader v. Stone,
7 Met. 147, an action of trespass qu. cl was
held not Inaintainable by a tenant at sufferance
against bis lessor. The sanie decision was
mnade in (2urt la v. Galvin, 1 Allen 215, where
the tenant was fbrcibly reniovcd, and in Moore
v. .M.n, .1b.406, where the entry was forcible.
In Cuommcntealth v. Haley, on indictînent
against the landiord for assatilt on the tenant
witb a hatchet, the court held, that the land-
lord, if resisted in taking possession, must de-
sist, and did not limit this proposition as they
should, to, the case of a criminal proceeding;
but in MAugford v. Rickard.on. 6 Allen, 76,
an action of tort in the nature of trespass was
b.ld flot to lie against a landlord, who, after
taking peaceable possession of part of the
premises, overcanie with force the tenant's re-
sistance to bis repossession of the reniainder.
The sanie law was laid down in Winter v.
Stevens, 9 Allen, 526, 530, where the circuin-
stances wbcre even stronger, entry being made
by the owner acconipanied by five mien and
tii. tenant being ejected with force. The gen-
eral doctrine that expulsion was mere agygra-
,ration ini trespass qu. ci., and answered by
plea of title, was declared in Merriam v. iilis,
10 Allen, il8, and the right to expel with
necessary force affirmed in Pratt v. Farr<îr,
Ib. 519, 521, and decided in Jlorrili v. De la
G7ranjzj, 99 Mass. 383. Clearly, therefore, no
civil action is maintainable in Massachusetts
by inference froni the general prohibition of
the statute.

It will have been apparent from the cases
cited ini this discussion and the principle upon
Which tbey bave gone,that no sucb distinction
0*1ists AS bas sonietirnes been intimated, re-
stricting the right to expel to cases wbere the
entry bas been peaceable. No such distinction
bats ever been decided to, obtain, l>ut the doubt
bans arisen froni the language of the courts;
as, for instance, in ffug/brd v. Richardson,
suPra, where it is said, "lthe landlord being
ini peaceable possession had the right to use
force, " &c., whence the inference bas been
suggested that sucb peaceable possession was
a condition precedent to the rigbt to expel.
But it bas been clearly established froni the
cases, that the possession gained by force is
as legal as if gained peaceably and equally
efficient to revest title, the criminal liability in,
Do Way affecting the efficacY of the. entry-
civilly.

A doubt niight also arise froni a hasty per-
usai even of sonie of the cages wbich authorise
a forcible repossession by the lessor, froni the
ternis eniployed by the courts to describe the
aulount of force permissible. Thus in Wiinter
'r. Steven., 9 Allen, 526, 530, it is said that a
tenant at sufferance rnay be ejected Ilby force
if reasonable and witbout a breach of the.
peace, and not disproportion8.te to the exigen-
CY."t But any force applied to a person against
bis will is an assault and a breacb of the peaCe.
The exception intended is nierely excessive
force. The language of Parke, B., abovo

'ne, 1870.1


