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COU wrv COURTr 0F THC COUNTY 0F
YORK.

HARItINGTON V. SAUNDEIRS.

¶iccltanie's Is-alriof Principatl colao-
Tente cenct. lieii posipotied.

1 NieDoztgali, Co. J., lmS.
.,a ntaterlal muan. stipplied S.. a sub-,mntractor, wlth

bricks fbr a building bulnR srsctéd for the owner by one B..
undêr contract. A terni of thé contract %vas that If B. falied
ta coinpléts thé %York properly tii. coljtract could be relet by
tIte owner, and B., chargéd wlth thé différence lu thé colt
(if any). B., the contracter, miade mn asslgnna.nt for thé
bénafit cf creditr, and abandoned thé conmret &fter deing
about Snec worth of wcrk, for which hé bcd bien pald $543.
Thé work was relet, and completed t an iticreased cost te
thé owner cf $16a ever the original centrart pries.

HsIM, tt H. toek nothing under his lien, as the lncreatéd
oost of completing the contract exceedid the différence be'tween thé vaine of the work actually dans ty B.. the coun.
tracter, ad the moneys paid thireon.

Queny: Wouid this rîtllng aPPIY tesQ lien 10r wageé (45 X'lct.
tZsP. 13 tc- 4):

This was an action upen a mechanio's lien,
breught by a rraterial man against a sub-con-
tracter who pttrchaséd thé material frem hini, and
aise against the principal contracte.r andI tbé owner
of the land.

Thé facts, which weére unclisputéd, wéere as fel-
lows : Thé defeadant, l3ailbée, ceetracted in writing
toeérect fer thé surn cf $2.183, a building for thé
défndant, Hewlett; Baillie sub-lét thé masenry
and brîckwori, te défendant, Saunder. at thé con-
tract pricé cf $936. Thé défendant, Saunders,
purchased and had delivered te hlm b>' thé
plaintiff, bricks te thé Valué cf $240, which wvent
into thé building. Baillie. after performing a
portion cf thé wvorl<, bécamé émbarrasséd, and
made an assiguimént for thé benéfit cf creditors.

Hewlett. the owner, under thé terme cf his con-
tract witli Baillie, advértiqéd fer tenders te cern-
piété thé werk. sud relet thé centract te his
brother. who wvas thé lewest tendérér.

Thé parties te this action fer the purposé cf this
suit adnîltted thé fellowing figurées ta show thé
staté cf the accaunt as regards aIl parties :

\ alué of worl< donc undér ceetract by Baillie
and Saunders, 8710; amouet pald théreon, $s33
Incréaséd ceet ta ownér cf compléting the houée
beyoed balance cf eriglual ccntract price with
l3aillie, #36e. This was a direct Icis sufferéd by
thé ewner hy reasen cf bis (I3aillie's) dcfault,
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Last bricks delivered 6th January, z886, lien fileci
it February and notice given Hewlett, the

ownér, on ust February.
Dr. Snellig, for the plaititiff. contended upon the

authority of Re ý Cornish, 6 0, R. 259, that the
plaintiff was entitledto recover ic per cent. of the
value of the work done, vil !117 <b per cent,
upon #770), as the owner le bound ta ,pay that
amount, and tha.* the fact of thé owner being put
ta an extra Outlay efO36o beyond thé contract price
could flot affect the result,

MoDouGALL, Co. J.-The tacts in this casé bring
it within the claes cf case .zuggested by the
Chancelior in his judgment in Re Corniah (p. 265)
and as ta which hé déclines ta express an opinion.
Hé Bays: -It ls not nécéssary te consider what
would hé thé resuit if the contracter making defatl
had occasioncd damage te the owner abové the
balancé cf thé contract price, a state of facts w'ktlch
is hinted at in sec. 4 cf 43 Vict. cap. 15 (0.), but
left for some future plaintiff te ascertain by the
assistance cf thip courts."

In Goddard v, Coilteit, lo App. i, a case very
similar in its facts to this case, Mr. justice Ilt-
tersen helds that section ït, as aménded b>' tite
Aýct cf 1878, l% ouly ",ta chargé in favour cf thé
méchanics. etc., io per cent, cf the rneney wvhich
becoes payable by he ewner te thé prin•cipal
contracter," and lu thé same casé ho holds that
thé niechanic cannet recover anything, bécause
,,thé ceutract pPice agreed upen neyer becaine
thé price te bé paicl, becausé thé centrat.er failed
te de wvhet w"as necéssary te earn it or ta earn
mnore than hé waR iu goed faith actually paid, that
ameunit heing under go per cent."

Thé act of z882 did net apply te Gudiiard .
Coulson, thé litigatien having arise.n before the
passing cf that Act, but it dees apply te the
présent case, Reading that stattute as being a
biter expression cf the législative will, 1 amn of
opinion that section 4 cf 45 Vict- cap. 15. (0.),
faveurs the viéw that the Législature regarded the
îo per cent, lien as postponed te an cwner's dlaim
fer damages fer a failure en thé part cf the con-
tracter te complote bis centract, and that in that
view they thought it nécéssary te provide expréssly
for tha lien of wvages. Whethér lu thé casé cf wvagés.
éven, théy have succéssfully, legislated an unfortu-
nate ewner eut of xc per cent, cf a contract pricé,
for which hé neyer bécame indebted ta thé con-
tractor, must be left ta socné future owner ta have
séttléd, but in the meantime. as te thé clairn cf a
material man (ast hé is styléd in many cases). 1
arn of opinien that in ail cases wheré theré has
bée a failure on the part of the principal con-
tracter aud thé completion of bis contract has
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