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Master's Office.] HUGHES v. RiES. [Master's fl'

the plaintiff is flot entîtled to any claim for bis former judgment in bar consents that the wbole

expenses themseives. matter shall go to a jury, and leaves it open t

*As to the final point, the rule of law bas been them to inquire into the same upon evidence, and

thus stated :.-The judgment of a Court of com- they are to give their verdict on the whole evideflo

petent jurisdiction directly on the point is, as a then submitted ta the jury."

plea, a bar; and as evidence, is conclusive between In Wood v. ý ackson, 8 Wend. the iearned

the same parties upon the same matter directly in judge, in commenting on the above case, Say

quèstion in another Court: 20 How. St. Tris. 538. IlThe distinction is a sound one, and the esng

A reference to the cases will show whether the is satisfactory, because the general rule ne00o debit

two things, pleading and evidence, are as insepar- bis vexari, is stili preserved ; the party to be affected

able of consideration as that the subject matter and may insist upon its protection by p1eading,~ i

the parties sbould be the samie. may waive it by Ieaving the matter at large UP0 n

A judgment at law is ciassed as an estoppel by the pleadings. If he wiil waive when he 1iiight

record. ,And in each species of action such judg- insist upon it, hie cannot afterwards assert it. l

ment is final in its nature, and according to its These observations apply to this case. 'rhe de-

class and degree in the order of actions, and fendant had an opportunity of pleadiiig theaCcb.

for its own proper purpose and object, and upon ment of tbe Quebec Court when, on the. 7th Mar

its own subject matter and no furtber. 1883, the plaintiff obtained leave {o amend bis b

The distinction as to the effect of a judgment of compiaint generally on or before, the ioth sep-

when pieaded and when given in evidence was tember, but hie did not appiy for such leave, o

early asserted. in Tevivait v. LwaCiSk. did he piead as I think he might have pleadedt Wl t.~

276, it was said -- " N ot onlY the parties and ail out leave, the estoppel of this Quebec uoe

claimiilg under them, but the Court and jury, were During the argument an application was miade tO Oe

bound by an estoppel, and the jury could not find for leave to plead it or to file a statement raisiflg it in

against the estoppel. But the Court (in that case) the Master's office; but I know of fia authoritY for

took this differenice, that whefl the plaintiff's title such amendment after judgment; and the Collet

is by estoppel, and the defendafit pleads the gene- bas not givefi the Master the jurisdictiaiiqull

raI issue, the jury are bound by the estoppel, for vested in an arbitrator Ilta make aIl necessar?

there is a good titie in the plaintiff, that is a good amendments ta the pleadings as a judge at

titie at law, if the matter bad been disclosed and Prius." And as tafiling astatement in the Masters

relied n in pleadiig. But, if the defendant pleads officre I would be introducing a novel evas'O tfhan

the special matter, and the plaintiff wiil not reiy established practice, for the cases show the tae

on the estoppel when bie may, but takes. issue on be effectuai, sucli a defence must appear

the fact, the jury shall not be bound by the pleadings and not in the papers filed in the M8ater

etpe." office.
estop ip Ouel. v. Morewood, a t 36 Lord I must, therefore, hold that the dee d nb

Elienbarai1gh, C.J., says :-A former verdict not pleading the Quebec judgment, h asin'C

could only be conclusive upon the right, if it could consented to the whole evidence being cOnS UP

have been used, and were actually used, in plead- on the merits, and that he cannot now rel p et

ing by way of estoppel-which could not be ini this the judgment of the Quebec Court as an estOPP

case: 1'. Because no issue was taken in tbe first against the plaintiff's claim.

action upon the precise point which is necessary The second ground of defence also faits. .Sne~

ta constitute an estoppel thereupn in the second Dresser, L. R. i Eq. 651, is fia authoritY In favou

action. 2. Because it was not even pleaded by of the defendant, for in that case the uglit

way f etopel in the second action, but oniy judge pointed out that the trustees were, or Oter

wofrdi evidenc onte general. issue, ând i to have been aware that the trusts of the deed Wer

order ta be an estoppel it must have been' pleaded aIl invalid before they began ta act upOant b5

as such by apt avermefits." But this case is the other way. The defendan
aresl'

So in Vooght v. Winch, 2 B. & Aid. 668, a resident of Quebec, white the plaintiff is a ed

Abbot, C.J., stated :--' I am of opinion that the dent of Ontario. Thedefendafit must be presUI

verdict and judgmellt obtained for the defendalit to know the law of bis domicile, and, by thflt law

on te frme acionwasnot conclusive evidence this trust deed is void. Yet, having that pr___'~

against the plaintiff on the plea of not guiity. It tive knowledge, hie induced the plaintiff t '0

would indeed have been conclusive if pieaded ini one of the trustees under this void trust deed'

bar ta an action by way of estoppel." And further, naw after it appears that the plaintiff bas P

IfIt appears ta me that a party by flot pleading the moneys for the support of bis (the defefidant>


