
COMMONS DEBATES. MARcO 18,
and civil rights all over the Dominion; because my hon.
friend's argument might be carried to this e>tent, because
this Legisiature had the right by virtue of its power t,.>
regulate bankruptcy and insolvency, to interfere with pro-
perty and civil rights, that, while Local Legislatures could
exercise within their jarisdictions the power over property
and civil rights granted to themu in section 92, yet, if this
Parliamert choseto exc eiseitspowerover propertyand civil
rights over the whole Dominion,at once the powers of theLocal
Legislatures would be absorbed in the powers of the Domi.
nion. I contend that the proposition that, in another aspect
and for another purpose, this may be, shows that their
Lordships never contemplated that, for the same purpose
and the same objects, subjects should corne under the juris-
diction both of the local and Federal legislation. The case
of Hodge against the Queen clearly lays down the principle
that the power to regulate belongs to the Ontario Parlia-
ment. My hon. friend from Queen's, P.E.I., bas al-
ready called attention to the 4th and 5th sections of
the Ontario License Act. It is not, as put forward by the
hon. member for Glengarry, merely the subject of a billiard
room, but it is a quest on as to the powers granted by those
4th and 5th sections of the Ontario Act, whether, in the
first instance, the Ontario Legilature had the power to
make those regulations, and secondly, whether they had
the power to delegate that power to Commissioners. What
are these powers:

" For defning the condition and qualifications requisite to obtain
tavern licenses for the retail, within the municipality, of spirituous, fer-
maented or other manufac ured liquors, and also shop licenses for the
sale by retail, withia the municipality, of such liquors in shops or places
other than taverns, irns, ale-houses, beer-houses or places of publie
entertainment; for limiting the number of taverns and shop licenses
respective.y, and for d-fining the respective time and localities within
which, and the persons to whim such limited number may be issued ; for
declaring that L cities a number not exceeding ten persons, and in
ftowns a number nlot exceeding "our persons, qualified to have a tavern
licene. may be exempted f, om the necessity of having ail the tavern
accommodation required by law; for regulating the taverne and suops
to be licensed ; for fixing and defining the duties, powers and privileges
of the inspector of licenses ot their district."

Thon Section 5 is as follows:-
"In and hy any such resolution of a Board of License Commissioners

the said Board may impose penalties for the infraction thereof."

Now, there are, in section 4, five dfferent powers claimed
to be exercised by the Ontario Legislature, which also, by
that, they transfer to the License Commissioners, and the
5th section gives them the power to inLflict penalties. Now,
my bon. friend from Glengarry puts forWard that the ques-
tion of the right to rogulate these licenses arose from sub-
section 9 of section 92, "shop, saloon, and other licenses
for the purposes of raising a revenue," and if their Lordships
bad decided upon that sub-section and that these powers
referred to that, there might be some lorce in the argument
put forward. He said: what was their decision, what was
the question they decided ? That Mr. Hodge permitted a
" billiard table to be used as such within the poriod pro-
hibited by the resolution of the License Commissioners, and
it was for that infraction of their rules he was prosocuted
and convicted." My hon. and learned friend put it forward
that that was the decision of thoir Lordships. Why, if he
looked, he would seo that that is a conclusion of the fact set
forward as admitted and proved upon the trial of the case,
and not the decision or the conclusion which their Lord-
ships came to. We find that followed by the remark :

" The preceding statement of the facta in sufficient to enable their
Lordships to determine the questions raised on tue appeal."

Then, they say they are requested by the counsel to ascer-
tain as to the Act being ultra vires of the Ontario Legisla-
ture, and thon what do we find they decide:

" The subjects of legisistion in the Ontario Act of 1877, sections 4 and
5, seem to come withiu the heads Nos. 8, 15 and 16 of sections 92 of
British North America Statute, 1867. Their Lordships are, therefore, of
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opinion that, in relation toE sections 4 and 5 of the Act in question, the
Legislature tf Ontario acted within the powers conferred on it by the
Imperial Act of 1867, and that in this respect there is no conflict with
the powers ot the Dominion Parliament."
Now, I want to see under what sections they say this power
is granted to the Ontario Legislature. Sub-section 8 is
" municipal institutions ;" sub section 15 provides for "the
imposition of punishment by fine, penalty, or imprisonment
for enforcing any law of the Province made in relation to
any matter coming within any of the classes of subjects
enumerated in this section ;" and sub-section 16 is "gener-
ally all matter of a merely local or private nature in the
Province." Thon, sub-seetion 9 is excluded, for they do-
cided, under sub sections 8, 15 and 16, that that power
romains in the Provincial Logislature, and, if that power is
vested in them, how can concurrent power remain, or even
come under section 91, within the Federal Legislature. Now,
in this case, the Prime Minister last year said, in referring
to Russell against the Quen:

" It is quiteîclear to every lawyer; and an y ma who is not a lawyer who
reads that judgment, will see that the very reasons on which the Privy
Gouncil decided that this Parliament had the right to deal with the
Scott Act are the reasens showing that the Provincial Legislature of
Ontario had not a right to deal with that subject, except as a matter of
revenue for municipal or provincial purposes.'

That was thestatement made by the First Mi nister in discus-
sing this Act last year. That was the ground upon which
ho put it that Regina and Russell simply decided, and the
only ground on which it could be held that the Provinces
had any right to deal with the subject was forc he I purioses
of a revenue for municipal or provincial purp)ses. And
yet we find, since then, that it is not under th at section at all,
but by virtue of municipal institutions, by virtue of being
of a local nature, and by the power to impose penalties,
that sections 4 and 5 are within the competency of the
Ontario Legislature. Thon I see by the principle laid down
in the Parsons case and that of the Citizens' Insurance Com-
pany, that that power is vested for that purpose in the Provin-
cial Legislatures, and therefore cannot be in this. There can
be no conflict of jurisdiction. If once it is found to be with
that 92 section, it is taken entiroly out of 91 section. Now,
the case of the Queen against Russell my hou. friend
from Glengarry referred to, but ho did noý follow up the
observations made by their Lordships upon that case. and I
wish that the language used by the First Minister in the
debate last year should be borne in mind when I read the
ianguage of their Lordships in the case. The argument put
forward then is dealt with by their Lordships and showed
to be untenable. They say:

" The appellants contended that the Legislature of Ontario had no
power to paso any Act to regalate tha liquor traffic; that the whole
power to paso such an Act was conferred on the Dominion Parliament,
and consequently taken from the Provincial Legislature by section 91 of
the British North America Act, 1867 ; and that it did not come within any
of the classes of subjects assigned exclusively to the Provincial tUegis-
latures by section 92. The clause in section 91, which the Liquor
License Act, 1877, was said to infringe, was No. 2, 'the regulation
of trade and commerce,' and it was urged that the decision of this
board in Russell vs. Regina was conclusive-that the whole subject of
the liquor traffic was given to the Dominion Parliament, and couse-
quently taken away from the Provincial Legislature. It appears to their
Lordshisps, however, that the decision of this tribunal in that case was
not the effect supposed, and that when properly considered, it should be
taken rather as an authority in support of the judgment of the Court of
Appeal."

The hon. member for Queen's, P. E. I., (Mr. Davies)
has referred to that judgment, and ho has also .ited
the language of Chief Justice Spragge and Justice Burton,
whose judgment was confirmed by the Privy Council. But
they have pointed out that the decision in Russell and the
Queen is authority for that decision, and they follow that up
and reiterate it to show clearly their opinion on that
point:

" It appears to their Lordships that Russell os. The Queen, when pro-
perly understood, is not an authority in support of the appellant's con-
tention, and their Lordships do not intend to vary or depart from the
reasons expressed for their judgments in that case."
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