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The appeal was heard by MAcLAREN and MAGEE, JJ.A., and
1,ATCR FOR*D and MAsTiN, J J.

A.ý M. Dewar, or the appellants.
J. A. Rowland, for the defendants, respondents.

LA-,TCHpoxD, J,, read a judgment, in which lie said that the
right of the plaîntiffs to the price of the two car-loads of coal-
paid into Court hy the c>al company, after it was claimned fromn
themn by both the plaintiffS and the defendants--did flot depend
upon 'whether a valid contract was made on the lst August at
Buffalo, between McLean, acting for the plaintiffs, and Voeiker,
acting for the defendants, for the purchase and sale of the 14 car-
loads then "on whleels or i b)reaker," at the colliery operated by
the defendants.

What wvas done at the mine on the lst August, uponi receipt
by the defendants' superintendent of a telephone message fromn
MeLean, -,as to weigh 6 cars of coal then loaded and to, send way-
bis for these cars to the plaintiffs. As of the saine date, but after
3rd Auigust, an invoice for the coal was sent to the plaintiffs from
the office of the defendants in Pittsburg.

For somne reason not clearly appeaiing, the defendants did flot
shýip to the plaintif s any of the 6 cars of <,oal.

It wws unnecessary to consider whether an enforceable con-.

tract was or was flot made between the plaintiffs and the defendants,
for the breach of which an action woiÀld lie. There was no action
for (lainages hefore the Court. The sole contention was that the
property in the two car-loads had passed to the plaintiffs.

It was hield in the County Court that the two car-lo*ad8 never
becamne the property of the plaintiffs; and in that conclusion the
,earned Judge agreed.

The attexnpt inade by the plaintiffs to establish that the defend-
ants' superintendent was an agent of the Lehigli VaIIey Railway~
Company wholly failed. Had he delivered the coal to the railway
eonpany, or handed over the way-biUls to an agent of that coin-
ppny, as was the prsictice when coal was shipped, the delivery of
the coal or the wa.y-bills to the carrier would, ini the absence of
evidence of an intention to the contrary, vest the coal in the plain-
tiffs. Delivery to a~ carrier by order of the buyer is delivery to
the buyer: Dutton v. Solomonson (1803>, 3 B. & P. 582.

There was, no doubt, an intention on the part of the super-
intendent te appropriate the ý6 car-loads to the defendants' order;
but that intention waa to bc effective only upofi receipt fromn the
defendants of instructions to ship; and, no such instructions
having been reccitved, the intention was revoked. It was net
intended that the property in the coal should pasa Wo the plaintiff8
except in an event or events whicli did not happen.


