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This was an application for the discharge of 8 prsoner under a” colony subject to His Majesty, shall bire, retain, engage, or procuse,
writ of habens corpna. Cor shall attempt or endeavour to Rire, retata, enngre, or provure,
Tho prisoner had been committed to gaol at Eaderich on the 20y person or persons whatever to enlist, or to enter, or cagage to
twenty-cighth day of May, 1864, upon the following warrunt of , enhist, or to <erve, or be employed in any warlike ov wilitavy opera.
commitment : j tion by land or sea, a3 a soldicr, sailor, or mavine, m land or se ser-
Paovixce or Caxans, ) To all or any of the constubles, or other ! vice, for, or under, or in aid of any foreign prince, state, potentate,
Untted Counties of % peace oficers tn the said united countivs colony, provinee, ar part of any province, or people, any person
HHuron and Bruce, }of Huron and Bruce, awd 1o the keeper of | OF persons exercising, or assuniing 1o exervise any powers of gav-
the common paol at Goderich, in the umted countic, aforesaid : Xernyncm. or to 0. or agree Lo go, or embark from auy part of His
Whereas, upou information of one Eihott Honter, stating that , Majesty’s dominions, fur the pnrpose, or with the intent to be so
one John Smith, of the township of Greenock, in the said united enlisted, engaged, or cmployed as aforessid, shail be guilty of a
counties of Huren and Bruce, did, at the township of Kincardine, ; nisdemeancr.
in the county of Bruce aforesnid, vn the fousteenth day of May | _In the argument 1 am referred to whut w uld be n legal charge
Teat past, attempt or endenvour to hire, retain, enungs or proeure: < crime in an indictment, but considerivg, recent legislation n
the anid Bltiott Hunter ta enlist ne a soldler tn $4i Land or sen ser-j Wis Province with vegard to the form 1w which pastics ay
viee, for, or uader, or in aid of, Abraham Lincoln, Presiden of the be charzed on indictments, I think I am bound to lovk more
United States of America, and in the seevice of the Federal States ' to the substance of what 13 charged than to the strict words by
o7 Americen, and 1o go to Guelph, in the county of Wellington, in: which the charge itself is made. This becomes the more neces.
this Province of Canade, and in company with some ticteen other 18ary n this Province, for ™n its rapid settlement apd growth we
persons, whom he afleged bad culisted fur the purpowe aforesaid : ind kinds of _crime and classes of crimiuals not naterally of its
and whereas the said John Smith has been bronght before us, two 0wa production.  We must have magisteates throughout the
of UHer Majesty’s justices of the peace in and fur the waid counties, country, many of whom have, as yet, been oF necessity aken from
namely, James Watson, Esq, and Alexander 31 1ovs, Eeq; and ' the nncum\:atud glasscf,; but. such as we hav} are quite sble to
whereas evidence has been brought bofore us as to the sad of- 1 perform their duties fairly and ereditably.  1f judges were obliged
fenee, whereof the syid Jobn Swith stands charged, angd state- tto consm}cthuw proceedings with the strictness of speciai plead-
ments ead evidence were heard on the part of the crown and of 1829 fow indeed would stand the test, and iz many cases we should
the said Jobn Smith, in his presence.  After hearng counsel on | be obliged to discharge in s sumusey way and without trial wen
both sides, and the statement of the anid John Swmith, it was op. Zravely charged with flagrant crimes.  Speaking for myself only,
dered that the said John Smith bLe committed to the common gaol . 1, caunot say I ean bring myself to look with favour on appliva-
of these unil 4 countivs until delivered by due courwe of lasw, or 1 Uious made on strictly technical grounds, where there is something
until good ana sufficient surcties shall be given fur his appearance | substantial behind them, .
at the next Court of Assize to be holden for these umted counties, |  Thoe habeas corpus act, 31 Car. IL cop. 2, under which this pri.
These are therefore 1o command you, the said constables aml peace | Soner has been brovalt up, and the writ of kabeas corpus itself
officers, or any of vou, in Her Majesty’s name, forthwith to take “had not their origin in the desire to prevent those accused of
and eonvey the said John Smith to the said commos «aol at Gode- | erime from being detained for trial, but to prevent the crown from
rich. in the wuited counties ot Huron and Brice, and there to deli. | oppressing those obunoxious to it, or detaining them ia prison on
ver him to the keeper thereof, together with this preecpt: and we | leaal chu_r;:es or for an unreasonable time, without trial,
hereby comunand you, the said ?\'oopor, to vecess s the said John ! In dealing with this matter, I shall feel that | have sccorded
Smith into vour custody in the said gaol, and him there snfc}yfllis due to the prisones if 1 remend him, having f“‘?" found him
keep untit he shail thence be delivered by due course of law, or ! properly charged in contraveation to this statute, 69 Geo. 1 c. 62.
good and suflicient sureties be received for his gppearance at the, First. then, 1 find that in the warrant this prisener stinds Clmrg_«d
next Court of Asize as afore<aid,  Given under my haud ned seal ; with the offcnce that he did attempt or endeavour to hire, retain,
’ s engage or procure Elltatt Huater to enlist as a soldier in the land

this twenty-ixth day of May, in the year of our Lord one theu-| P T o 3 Jang
sanst eieht hundred and sixty-four, at” Goderich, in the counties ; OF Sea service, for, or under, or in aid of, Abratram Lincoln, Presi-
- dent of the United States of Americn.

aforesaid. v A A . .
{Signed) Jases Warse, I, B, bccond})‘u !.t.md a foreign power tncntmncd. whose existence 1

{Signed) A M Ross 2 [ 8] am bound judicially to notice. numnely, the President of the United

. ; . States of Awerica, for, or under, ar in whose aid Hunter was at-

The prisoner had beeu brought before Mr. Justice Morrison, ata yempted to be entisted. I reject the words Federal States as snr-
haboae corpus, and remanded, and abso before Mr, Justice Hagarty, plusage.
and remauded. 1o was subsequently brought before Mr. Justice, ™ Thirdly, it i not recessary to allewe that Hunter was & British
John Wilsos. isubject. “'The Iaw presumes he is until the contrary sppears,

R, .4 Harrizon, on behalf of the prisency, then oljected to the  Fourthly, the statute justifies the person enlisting. if he has Her
warrant on the growmds felloning- 1<t No positive Satewent of Majecty’s license, but makes every person everywhere in Her
any charge, but a mere recital, which does ol stute whether the Magesty™ dominions wnlty who acts contrary to the statute in
gervice wue to be on land or sea, but alleges it tn the alternative, Tegard to what is charged ggainet the prisoner.  The license men.
which wounld be bad on an indictwent, j tioned in the statute is a Beense to enlist for the indemnity of him

2nd. No foreizn power men foned, no intention of leaving the wha enlists,
country, only to be taken to Guelph, which is within the Province, | Fifthly, the warraut would have been good if the wards “or

3rd." Does not shew that the men he §s charg d wich having  umil good and suflicient sureties shall be given for his appearance

procured to enlist were British subjeets. 18t the next assizes to be holden for these countics” had been
4th. Decs not allege that prisonce was not suthorized by Heepse | omitted. It may be read as surplusage or read as good, for the
of Her Majesty, (wngistrates having committed him for want of bail, it would he
6th, No amonnt of bail fixed, Hin the diacretion of the wngistrates or court ordering buail to fix
6th The attesting clause is under *my ™ hand and seal, i, ¢, of -the amount. It was not unrcasepable to iusert this clause, as
one justice only, two Baving «igned the warrant. cshewing on its face that the Justices had not iefused or were un.

e reforred W Tnove Marting 10 UL C. L. J, 150 Paleg on Con.  willing to bail the prisoser. The amount of bail to be taken was
victions, 140-1; 1b, 1935 b, 233, fex v. Mallinson, 2 Burr 570 ; ' not for them to specify.
Dawson v, Fraser, 7 U, C.Q B, 391, 1 Hales, 1. €, 283, I Sixthly and lastly, the word “I™ may be read “Tand T siga
8. Rickards, Q.C., shewed eause, reforring to 59 Geo, 1T, ¢, 69, and seal this, if two do it. A note signed by two beginning with
ST promuse 7 is the promise of cach of them.” But the body of the
warrant shews that the two were acting.  There appears bat one
seal an face of the warrant, but it way have been sealed by both,

Jonx Wirsaw, 3 The prisoner has been commtted under the
59 Gieo, 1L eap. 69 sect, 6, which has been held tu be in focee in
thiz Provigee in Begina v Nehram® which ader ab cuacts that

if any person whate ver, in auy part of His Majesty's Jommions or and ¥ <hadl presame that both wsed the same seal.
M e : For these reasons 1 deay the application and remand {he

«C P, E T, 19, not yet reported ~Evs 5, J prisoner, Order accordingly,




