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FiRsTr DivisiONAL COURT. DECEmBER 26,ru, 1917.

*C0UNT'ýý 0F WENTWOIITH v. HAMILTON RAI.
ELECTIC ltW. CO.

Street Railway-A qi-ernent with City Corporation -J>r;?iléig,
A nnual Paymnnt to Corporation-B y-law-Construcýtion-e)ý
Judgment in J"orrner Action-Res Adjudicata-Ques(,,tioi in
Issue in this Action not Decided ini omrD.~otnac
of Opep ation of Part of Line-Mieoge Rate, u'hether Pyabl
on Part not (Jperaied-Obligution for Continuons Operalion
of whole Railway Deducîibic fronï Provisions of By?-laiw
Dama qes for Breach of Obligation.

Appeal by the defendant eonrip:ny frorn the judgînent of
SUIYIRLAND, J., 12 0,W.N. 379.

T1he appeal was heard by MEREDITH, C.J.O., MACLAREKN,
MrEHoDOiNs, and FERGUSON, JJ.A.

1). L. McCarthy, K.C., and A. H. Gibson, for thie appeALant
collipany.

JL. Counseli, for tlvýc plaintiff eountv corporation, respondent.

MEREDIT11, ('.J.O., rea(irng the judgnient of t1w Court, ;saidi
tJiat thie action was brought to recover the arnount of the aiaiu
instalniens which the respoudent corporation alleged were- due:
to it under the temirs of an agreement between t he parties,dac
the 1901 June, 1905 the instainients sued for bc-ing thio.e pa.y-
able on the( list January, 1915, 1916, and 1917.

ByN a by-law of the counceil of the respondent corporaîjln,
passed on the 1Oth âmne, M05, the right, unader certain vonditionis
and subject to certain terms mentioned in the by-Law, ta con-
btruet, inaintain, and operate a îingle-track eleetrir ra ilway on thle
Main street road from Sherman avenue to the Delta and ()n the
Kùïg street road from the Delta easterly throuigh Bairtonville to
thie Saltfleet town-line, was granted to the appellant companly;
anid by the agreement the appellant company covenainted to
diperforin, observe, and coxnply with ail the agreements, obliga-
fions, terms, and conditions") coiitained in theb-lw

The compensation which the respondent corporati'on Mas t'O
receive for the grant of the riglits and privileges wbich it granted
was prov-,ided for by para. 24 of the by-law, in sumih of mone icy to
bo paid according to mileage "of railway operatcd on the, stil
couinty roads under this by-law."


