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and ehiattels hie had Heized until the 5th Mav, aud as he
tnerefore, had to continue to hold and protect thenm until the
order was made for their delivery over to the liquidator, 1
think the sheriff is entitled to his fees and to possession rnoney
up to the date of sucli order. Costs of ail parties to be addedý
to -their dlaims.

OCTOBER 12T11, 190G.

DIVISIONAL COURT.

LEBU v. GRAND) TIIUNK Rl. W. CJO.

Railway-A aimai KilIed on Track-Escape Io Ifiyhwiay fi-oi
Enclositre--Open Gate from Iliyjhwoy to Track-Nefliik
gence-Liability.

Appeal by plaintiff froîn judgmeiit of Counitv Court of
IKent.

Plaintiff, a livcry stable keeper at Bothwell, ownied a
field adjoining defendants' railway, in whieh lie had a hiorse
at pasture. The animal escaped froin the field and got uipon
the highway, went a short distance, and passed tliroughi
a gateway into defendants' freighit yards, and oi n t the
track, where it was killed by n train. Plaintiff elafinin $5
damages. The action was tried by tlie Judge of the Counllty
Court without a jury, and dismissedl with cosis.

O. L. Lewis, Chatham, for plaintiff.

W. Nesbitt, K ý.C., and Frank MeCarthy, for defendants.

The judgment of the Court (BoYD, C., MAGELe,J,
AIABEE, J.), was delivered by

BOYD, C. :-Section 237, sub-seü. 4, of the DominionRal
wày Act, 1903, provides that if an animal at large upoi, thle
highway . . . gets upon the property of the railwvay
company and is killed . . . the owner max' reýo\ver thek
amount of his loas from the eoinpany-unless it be poe
that the animal got at large throughi the negligence, &cè., of
the owner. 'The carfier ýsub-sections arc restrictcd te cse
where an animal at large upon the highway is killed or in-.
jurcd at the point of intersection of tho highway with a level.
railway crossing-wherc recovery cannot be had if th 1e a n imral
is at large contrary t4 the provisions of flic seetiou. But


