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OCCUPIED AS A DWELLING.
“Vacaxt axp Uxoccurien,”

One of our subscribers asks : “ Docs a dwelling become
vacant and unoccupied when the owner and occupant locks
itup with all of the furmitiie remaining therein, and leaves it
in this condition duting several weeks’ absence upon a plea-
sure trip 2 And under the clause of the policy requiring
that when a dwelling is left * vacant and unoccupied ™ for
any ume, notice of the same must be endorsed upon the
policy or the instrance thereon wilt be void 2

This question is a delicate one to answer, being rather
within the province of the courts and the jury to decide,
as to what con..itntes racancy on the one hand, and e
But as the question is one that {re-
quently arises in the wsurance business, we shall endiaver
10 se- far answer it as to give some of the general principles

cupancy on the other.

which govern oceupancey and vacancy.

The forms used in the policy clause are not always the
same, hence it may be w ) to commence with wo of the

most common of these expressions, viz., vacant o unoccu-

pied, and vacant amf wnoccupicd, but ¢sidenidy sapposed

to be of the same import and legal meaning. “I'be dilfererce
between the two, is small scemingly, but serious in reality,
as will be apparent us we proceed o define the legal con-
struction ol the words vacant and uccupicd.

Vacant, applicd to a building, means simply empiv s net
filled, void of cvery subject, cacept air, as a vacant spuee
between houses, a vacamt room.—(IFebster).

Facaat possession, A term applied to an estate which has
been abandoned by the tenant ; the abaadenmeit nyst be
complete i order to make the possession swgant, and there-
fore, if tie tenants have goods on the premises ot will not be
vacant’ (Bourier's Laie Dictionary. Tide * Vacant'")

From these dedinitions there ned be no ditticuhy in
coming to correct conclusions as to the exact meaning of
the word * vacant,” when used m the fire msurance policy
clawse. .\ racent dicdting house 1s an empty one, con-
taining no howschold or other furntture swtable for the pur-
posc of a houschold.

Of occupancy, Webster says: = Oceupred : possessed 3
used, employed. To accupy, 1o keep m posaession, to
possesy, 1o hold for use,as a tenant acenpies a fanm under a
lease for twenty-one vears, a lodger ocenpres an apartment :
Qccupation, pussession, holding or Leeping, tenuee, use ; as
lands in the occupation of A. B.

Qccupancy, in its strict legal signification, means the pos-
session As owner , not necessanly, however, implying that
such owner must reside upon the premuses.  In popular
language tenements are said to be occupied by such and
such persons, for such and such purposcs, though such pro-
perty may be weaed by another termed i such cases Zaond-
lords ot les s, and the actoal occupaunts, fenanss.  In
many policies the very proper form of ** accupied as a dwel-
ling (vr family residence) by A, B. tenant”  Or. if the
ownership be in the msired, who 1s also 1the occupant, the
form will be.  “Owned and occupied by . B. as a family

residence.”  An occupant, then, s aue—aowner a1 terant,—
who has the actual usc or possession of a thing.uder his own
control.  Under the pitrase ** occupied as a dwelling ™ the
occupancy must be substantal and actual, not merely cons

structive. It implies an actual use of the house as & dwell
ing-place, and involves the consequent presence ol property
appropriate to the kind of occupaney, as houschold furniture
aund the like.

A dwoclling house is a building occupied by persons—
owners or tenants~—as a family 1esidence.

A restdence is the place where one resides 5 abode, home,
dwelling, habitation, domicile.

Of the two phrases first spoken of * vacant o7 unocen:
pied, and vacant ez unoceupied, the stoict meaning of the

conjunction auf and disjunctive pasticle or is as tollows

And, a conjunclivn, connective or conpoining word. [t
signifies that a word or part of a sentence 15 10 e adided to
what precedes. Thus, acant and wnoccupiad, ic., both,
vacant or empty, amd without an oceupant.

While o2 is a disjunctise particle, that marks an abterna.
tive; and frequently corresponds with the word cither ;
thus vacant o otherwise unoceupied ; erfzer vacant or un
occupied.

Thus under the expression vacant o unoccupied, the
dwelling may be either vacant. that is, entirely cmpty,—or
it may be flled with dopostic furitare, and yet be unten-
anted by the household, whi h may be temporarily absent.
In either case the dause of die policy would be applicable.

Closing a dwelling house for a ~hert whsence, leaving the
furniture in the building, dees wot create a sacancy, for
thuugh there may be o temporary noraccupaney, there is
no vicaney @ but the poliny clare wrder this form will
apply to the non-ocenpuaney.

Under the phrase = saeant aad uttaceupicd,” the differ.
ence in legal construction is essentially different.  In order
to bring this clause of the policy o eperation, the dwell-
ing must be simaltanconsly vory vacant Axp anoccupied ;
bt if vacant, re., empfyr—it would scarcely be accupied ;
hence the phrase is redundant and ilogical.  If simply ua.
occrpivd by the houschold, yet tull «f howschold staff of the
| absent family, the term vawant, oy we have shown, cannot
apply to premises which are not empty.

A curious case illstrating this reasoning oceurred w the
courts of New York city, sumetime siniee, where the prem

ises were inswred in two companies, one which had the
phrase * vacant o unaceupicd,” aod the other = vacantor
unoccupicd 17 the fonner lost its exse asd the latter gained
thewrs, and, further, both cases were appealed, the latter by
the assured, and the former by the company.

The law decistons that we find n cases of temporary non.
ot cujaney, s ot custom hold, upon general principles, that
such vacancy or non-cocupancy do not avnd the policy,
nowwithstanding the rentrictive clawse. But few compames
cver contest this point. deeming it unsafe policy o do so.
There are execpuions, however, and we call tomind the case

of Pame.v. Ins. Coo, (5 N.Y. S G0 Clg) where a house

was left unoccupivd by the family tor three months and a

half, though the houschold furniture remainad on the prem-
1ses fa chage of persons living near by and, the policy

clause read that ** i case the premises shall be left unoc-

cupicd......vithont gving amcdiate nutice ta the campony,

the palicy shall cease and be of no effect.” The Court held

that *occupation of o dwelling house means hving in it

noy mere supervision oeer it That which waill make oceu-

pancy must depend on the ciicumstanees of cach case, and

15 2 fact for the jury or reference o determine “That where

the policy repares mmediate notice of nonocenpancy, the

non-occupaney that wiil not work a fotteture of the policy
must be very skort indecd,
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