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ao:Hobson v. 2'rawor (1728), 2 P. Wnms. 191, 24 E.R. 695; ChilUnr v. Chil-
liris, 2 Vos. Son. 828; Clarkeon v. Edgo, 83 Beav. 227. "The. forni of m&rr1age
articles by bond dom. not iniport eletion " - Rop. v. Btholomeu, 12 Pri. 707.

In the third clas af contracta, whf.ch inay bo distingighed sa altor'native
contraots, the intention le that a tinug shall bc dons or a sum of moLey paîd
at the cleoti on of the person bound ta do or pay.

In th m- case the contruot is as fuily p.rforrnd by the payment of tho
nioney as by the doirig af the act, and thorofore, whero the. roncy is Pald or
tendeeed theto is no ground for inforteronce by vway ai apecific performance
or injunetiaui.

Tho question ta which of the. throe foregoing cksses of co'ntracta a.ny
partieularlano bolonga ini of course a question of construction. la considering
it Iltho court miust, in all cases, look for, thoir guide ta the primary intention
of the parties, as it xnay bc gathered froni the instrument upan the effect af
which they arm tu decido, and for that purpose ta sacrtain thme precise nature
and objoct of the obligation", Roper v. Bçsrtholaiet,, 12 Pri. 797, et 821. Con-
sequentky eauh case dopends on its own cicunistaneea, but it may bc noticed
that "<a court of equity is in gancral anxious to treat thme penalty tA baing
merely a mode oi securing thme duo performahce af the acT, cotitracted ta be
donc, and neot as a suxa of money really intendud ta ho paid"- Pe Lord
Cranworth in R~anger v. Great Western R. Co. (1854), 8 H.L. Cao. 94, 1OE.R.
824; A81le y v. Ic! don,, 2 Bos. & Put. 346; and that, "on the. ather bhaud, it i.3
certa.inly open ta parties who are entering into contracta teastipulato thât ràn
faflure to performa what haa been agreod to ho done, a fixed nain aoi bc paid
by way of cornponatL": Ranger v. Great Western R. Cou., 5 H.L. Caa. K4

On tisi question it i. by no means conclus;Ne that thme oontract may bc
alternative ini its feorre, for nevertheless the court înay clearly, sec that iL la
enentmally a contract ta do anrù ai the alternatives, en that where thone wa
v. contract ta ronew a certain loueo, with an addition ai tire. yoaxs ta the
original terru, or ta answer the want thereof in damnages, the court decreeo
specifie performance of the loase, the second alternative only expressing what
the law wvou1d iMply: Finch v. Eal of Salisbury, Finch, 212.

The largenesa or smallncas ai tic sum namod iB no renson for causlderiug
it a mere penalty, unlesa tint ho the apparent intention- Roy v. Duke of
Llecforg (1741), 2 Atk. 190, 26 E.R. 519; Astky v. Iel don, 2 Ba, & PUI. 346;
French v. Macale, 2 Dr. &L War. 269. l3ut sec Burne v. Madden (18M5),
LI. & G. i. Plunk. 493; but where the'amount af tie penalty is asmabI, as
campared with the value ai Ltha subject oi thme cantract, iL lias been cansird.red
a reason for trenting the suai resrvcd as a moe penalty, and not in thme nature
af an alternative contraot. Chilliner v. (hilliner, 2 Vos. Son. 528.

In a case where a man, being very uncertain what estate he Blhould derive
f ram hic f ather. ontered into a bond in £5,000, an thme inarriage ai ies daughtor,
ta settle one-third ai such .'roperty, and the contract no tu settle wus recited
in tic condition ai the bond, iL was apecifically performned in f ui! and nat up
to £5,000 aniy: Hobaon v. Trevr, 2 P. Wrns. 191. "Sucli agrcmenm," aaid
Lard Macclesfleld, 2 P. Wmns., it p. 192 (6th ed.), IIwas not ta ho tho weaker
but the stronger for the penalty."

The f sot that le benefit ai Lhe contract would resuit ta ane persa or


