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2. The trial judge having at the close of the trial announced bis inten-

tion of witlhdrawing the case from the jury counsel for plaintiffs should at
that tirn e indicated the facts or issues that they %vished the jury to
pass upon, antI, having neglerted to do so, it was now too late for thenm to
object.

3. The objection was wvithout menit as the jury was apidfrh
defendant and not hy pl.ainitiffs.
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Mun/c/pal coipor-ation--Acliot c/aimiý eamage's fir obstruction iu hz-
u'rj'-C'o fibuoiy~ig/4eua D'friceofsstaine'd- fmpro/wr 1-ýea-

lion of cveiidetic-Ncý"w iria/ reftsed whep'e no subs'tan fiai ra or

An excavation made by defendants in the Iiiglhway for the purpose ol
laying a smail pipe, whIen filled ini, left a mound of earth from four to rive
feet in width at the base, and fron eig-ht to nine inches above the surface.

Plaintiff's horse, in passing over the place where the pipe liat been
laid, and the earth fllled in, stumbled and fell, thro\viig plaintiff out, and
causing him to sustain serious bodil% injury.

Tol an action by plaintiff claiming damages tlie evidence shewcd that
plaititifil ad driven over the place m here the accident ocmirred, in da> light,
a fewv hours hefore, Oint in returning, nt about ten o'clock at night, lie %vas

g 4 driving at the rate of seven miles itn hour, that his horse %vas seventeen
lear oId, and w~as laime at times, that it had heen known to stumible, that

it mis without shoes at the time of the accident, and that the springs of
>. ~plaintiffs waggon wet-e ini a defective condition.

Ife/d, that, oni th lia ole case, the earth construction was not negli.
gently miade, and was imot a more serious obstruction than was u.su;ol on
such roads at snch placs, andI that the stunmbling was due to plIainiflb not

R using proper care with this horse and carniage ini approaching, at that time
of the night, a place which lie had seen before.

On the trial, evidence having beei given of the individual opinion of
plaintiff's neighhbours as o hais general reputabion for veracity, defendant's
counisel proposeci to as)' the witness tlie question Il whose opinion do you

p know? Tlhe evidence haviini been excluded,
11e/a that the question should nlot have been disallowed.
IIeidlnotwithstanding, that as, assumning plaintiff's testirmony 10 he per-

î fectly true, no case wvas made out against the defendant, there was no
.4 à 4necessity for sending the case back for a new trial, for rejection of evidence,

thene havirg been no substantial wrong or miscanriage, within O. 37 R. 6.
Per WEATHEIU3E, J, As defendant had undentaken to support the

exclusion of evidence that was cleanly admissable there should be no costs,
ý1 ýW E. Rù4coe, Q.C., for appellant. iJ uhe .. o epn
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