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hlm to give any notice to electors at the pols,-
electors could flot thea nominate another candi-
date.

There was collusion on the part of Boyes, the
former relator, and the defendant, and there-
fore the judgmnt ia bis case was n'O bar to
this application, and Boyes was not qualified
as a relator iu that case, having voted at the elec-
tion for one Williams, who was not ln fact a can-
didate aud had flot gone to the poils.

11e cited Reg. ex rel. M1elcalfe v. Smar1, 10 U. C.Q.B. 89); Reg. ex rel. Tinning v. Edgar, 8 U. C.
L. J., N. S., 89 ; Reg. ex rel. Richmond v. Tey-
gart, 7 U. C. L. J. 128 ; Reg. ex rel. Dexter v.
Gowan, 1 Prac. Rep. 104.

!tcKenzie, Q. C., contra.
J. WILSON, J.-I think Boyes wns qualified as

a relator under the statute.
If voters perversely throw away votes the mino-

rity candidate bas a right to his seat, but the facts
bore do not show that tbey did, as the electors
niigbt reasonably have tbought that ahl the can-
didates wero qualified. The relator should have
gone furtber snd told the electors at the polie
that defeudant was not qualified, snd wsrned
thom flot to vote for hirn.

The candidate with the largtest nuniber of votes
should of course bo elected, if possible, and,'
under aIl the circunistauces, I do not think the
relator sbould have the seat, for he waived his
fir8t protest by goiug to the polis. If a candi-
date dlaims to stand on his rights ho mnust do so,
sud flot waive theni by afterwards going to the
polIs. HIe must elect hie position and stand
by it.

It was not suggested lu the firsease that there
was another case pouding on procisely the sanie
grounds, or they would have been both disposod
of at the sanie tume, but the jndgment in hoth
Vll be the sanie.

As to costs, I do not thiuk the first application
woe, so far as Detlor was coucerned, collusive,
and if flot ho should flot ho visitod with costs of
both applications. In this case each party miust
psy bis own costs.

IS.'SOLVENýCY CASE.

(Rered by HENSy O'BRiEN;, Esq., Barrister.ai.Law,
Reporter ioà Practice Court and CÀambers.)

BRAND V. BICKELL.

lnsoltent Àcts of 1864 an 85Sl fgotItlader
When a pâie bas been had under an execmtlou againet aJudgment debtor, who after the sale makea an asigumentlu iusolveuey, the psoceeds of the sale are flot veated luthe official aealgnee, but go to the judgment creditors.A Sherliff has a Ilght to au lnterpleader lu such a caue,where proceeds clalmed by the officiai aslgnee.

[Chambers, January 15, 1868.J

On the BOth December last, the Sherliff of the
United Counties of Northumberland and Durhamn
obtained froni the Chief Justice Of the Common
Pleas au lnterploader summous, calling upon the
plaintiff (the execution creditor) and one Robert
Ehias Sculthorp, the claimant of the proceeds of
the sale had under a writ of fi. fa. issued herein,
to appear and. show cause why thoy sbould ait
maintalu or roli&quisb their respective dlaims.

The summons was returnable on 8rd January,
when it was oularged tili the 8th January, on

which day the Sherliff filod au additionai affidavit
showiug that, since the service of the sumamons,
the defendant (the execution debtor) had made
a voluntary assigumeut to one E. A. McNaugh-
ton, an officiai assignoe, at Cobourg under the
Insolvent Act of 1861; sud that he (the sheriff)
had been served with a notice of dlaim by or ou
hehaif of the official. assiguee, 'who also claimed
the proceeds of the sale; upon which Mr. Justice
Morrison, then prosiding lu Chambers, onlarged
the summons for a week, at the sanie time orderiug
notice of the enlargemeut to be served ou the
officiai assignee, to enable hlm to appear and
sustain or reiuquish bis dlaim, which was accord-
iugly doue.

On the lSth January. the sumnmons again
dcame up for argument before Mr. Justice Adanm
Wilson, ýwhen it was agreed between the par tiezî
that bis Lordship should dispose of the dlaims
S ummarily, aud not order an issue. It appeared,
from the affidavits filod by the Sherliff, iu addi-
tion to the above facte, that the sale under the
writ of fi. fa. herein had taken place ou the
day of Deconiber aset ; sud that he realizod
thereon the sum of $230. That on the day
of December, the day before the sale, a writ offi. fa. (goods) agaiust the sanie defendant, at the
suit of the said Sculthorp, the clainiant herein,
had been placod lu bis hands; sud that the said
Sculthorp had, since the sale, servod hlm 'with a
notice that he claimed the proceeds of the said
sale under bis execution, ou the grouud that
the judgment ou which plaintiff's execution ws
issued had been reloasod.

- appeared for the claimant Sculthorp,
sud filed a verified copy of a release executed
lu 1865, by the plaintiff sud others, releasiug
the defendant from aIl dlairas ihatsoover that
they or any of them hRd agaiust him (the
defeudant), sud coutended that if the judgrmout
wns a good sud valid release, the plaintiff was
flot entitled to issue execution upon it, or totake any steps whatever to enforce it, and that
therefore the claimnt was as against the plain-
tiff entitlod to have the proceeds of the sale
applied lu bis execution, which was Dot in uny
way itupeached.

Then as to the dlaim of the officiai assiguce,
ho referred to the Insolveut Act of 1864, sub-sec.
7 of sec. 2, and sub-sec. 22 of sec. 8, sud to the
sections 12 & 13 of the Act of 1865, anteudiug
the saie ; sud contonded that under sec. 12, as
a sale of the goods had actuaily taken place
under an execution. the proceeds thereof were
flot vestod lu the official assignee by virtue of
the assigunient, as it had heen made subsequent
thereto, and that therefore the officiaI assio'uee
was not entitled te the proceeds ; sud lu support
of this contention cited, lu addition to the above
mnietioned acte, Converse v. .lhchie, 16 U.C. O.P.
167, and White v. Tlreadwell, 17 U. C. C. P. 487.

A. B1. Jfeyers for eection creditor. The
proceede of the sale are clainied by the officiai
assiguee, under the Insolveut Act of 1864, and
the Sheriff bas no rigbt to make this application.
The act of 1865 respocting iuîorpleading does
flot spply to sncb s case as this. The release
bsad nover been acted upon on considered as
releasing the judgment by the plaintiff.

Donald Bethune, for the officiai assiguee. The
Sheriff is not properly lu court, sud the officiai
asuiguoe le eutitled to receive the proceeds of the
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