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hypothéqué est en méme temps personnelle-
MWent obligée au paiement de la dette hypothé-
Calre, le délaissement par lui fait ne peut avoir
Pour résultat de le libérer et d’empécher tout
Tecours personnel contre lui ;

“Que dans Pespéce la défenderesse est 1égataire
“’?Werselle de son mari, et comme telle, débi-
trice personnelle de la somme réclamée par le
d"lmmdeur, et qu'en conséquence la demande
hypothécaire antéricurement formée contre elle
¢t le délaissement par elle fait, ne peuvent faire
Obstacle & I'exercice du recours purement per-
Sonnel adopté par le demandeur au moyen de
8a présente demande ;

“Que le créancier qui a un droit personnel
€t hypothécaire tout ) la fois, ne saurait étre
fiorcéﬁde g'en tenir au recours hypothécaire et

e Pépuiser avant de pouvoir exercer son re-
Cours personnel H

“Considérant en outre que la donation invo-
q}‘“e dans l'espéce a tous les caractéres essentiels
une donation entre vifs, attendu qu'elle a eu
bour effet de dépouiller le donateur immédiate-
e te"t et irrévocablement de 1a somme donnge,

de faire dés lors acquérir au demandeur la
Propriste de cette somme, laquelle étant assurée

Ar hypothéque a Gté dés ce moment, A la dis-
O8ition immédiate du demandeur qui aurait pu
& Vendre ou transporter et, par suite, la réaliser
808 délai ;
M‘Que le terme de paiement fixé par le dit

te, savoir I'époque du déceés du donateur, n'a

changé la nature de la disposition qui
Portant gur bien présent et actuel dont le de-
v 80deur se dépouillait immédiatement et irré-
e:‘t’able.ment, est resté, malgré ce terme, un acte

““5 vifs parfaitement légal et valable ;
in COQSIdérunt en conséquence que les moyens

Voquées par la defenderesse sont mal fondés

d e suuraient étre accueillis & I'encontre de la
emande-n

déf‘envoie les exceptions et défenses de la dite

a enderesge et condamne cette derniére i payer
demandeur la dite somme de $1048.80.

Abbott, Tait & Abbotts, for Plaintiff.

Doherty & Dokerty, for Defendant.

SUPERIOR COURT.
Mo~TREAL, March 9, 1883.
Before TASCHEREAU, J.

Hunoy ot o7, v. PAINCHAUD et al., es qual. and Tia
Baxque J ACQUES-CARTIER ¢t al., T'.S., TRUDEL,
Petitioner, and Perkins es yual., plaintiff par
Teprise d'instance, contéstant.

Aungy Succession—Universal legatee.
versal donee or legatee in usufruct, who las

intermeddied with the property of an estate and

succession, who has been sued as such jointly
with the testamentary executors of such estate,
and against whom judgment was rendered in
such capacity, ily responsible

per

—  for the debts of the estate and cannot under the

law as it existed before the code, liberate himaelf
by offering to render an account.

The plaintiff par reprise d'instance, as repre-
senting a creditor of the estate of David Lau-
rent, obtained judgment against the executors
and the universal usufructuary donee (the peti-
tioner) in such capacity. After judgment rend-
ered and upon the execution, the defendant,
petitioner, pretended by opposition and con-
testation of the seizures by garnishment, that
by the law in existence previous to the code,
she could not be held to satisfy upon her per-
sonal property the amount of the judgment, but
only upon the property of the estate. Judgment
was rendered rejecting this pretention of the
defendant and maintaining her responsibility
towards the creditor who bad obtained the con-
demnation against her: such judgment being
confirmed in appeal. After the judgment by
the court of appcal and upon the proceedings
on execution of such judgment against the de-
feudant in her quality of usufructa ry donee,
she produced an account establishing that she
had absorbed all the property to her transferred
in usufruct to pay the debts of the estate, which
were all satisfied with the exception of plaintiffs
claim, and by a petition in the form of an oppo-
sition to judgment, she prays, considering the
production of the account and the offer by her
made to transfer what remains in her hands of the
property of the estate, that she be !iberated per-
sonally from the payment of plaintiff’s claim.

The plaintiff by reprise d’instance maintained
that after having disposed of the property of the
estate and assumed the quality of universal
usufructuary donee, and after having allowed
judgment to be rendered against ber without
invoking the privilege which might be granted
her under the law anterior to the code, not to
be responsible beyond the benefit she derived
from the estate as usufructuary donee, and offer-
ing an account only after twenty years’ enjoy-
ment of the property without having claimed
the benefit of such privilege, she was ill founded
in her pretensions.

The judgment was as follows :—

«The Court, having heard the petitioner,



